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Excellency:
I have the honor to refer to conversations which have taken place

between representatives of our two Governments relating to a
Memorandum of Understanding and a Model Contract for the United
States Offshore Procurement Program in the Netherlands. These
discussions resulted in agreement on a Memorandum of Under-
standing reading as follows:

"Memorandum of Understanding between the United States and the
Netherlands Government relating to Offshore Procurement

"This Memorandum sets forth certain principles and policies which
the Netherlands Government and the Government of the United
States have agreed will govern the United States Offshore Procure-
ment Program in the Netherlands.

"1 . Scope and Purpose of the Offshore Procurement Program
"It is the intent of the United States Government under the off-

shore procurement program to conduct a program of military pro-
curement in countries participating in the Mutual Security Program
of those types of materials,, services, supplies and equipment appropri-
ate for United States military procurement and required either for



the mutual security military aid program or for the direct use of
United States Forces. The extent of this program in the Netherlands
is dependent upon the ability of the United States Government to
place contracts at reasonable prices and with satisfactory delivery
dates. It is intended that the carrying out of this program will materi-
ally contribute to the combined defense productive capacity of the
nations which are members of the North Atlantic Treaty Organi-
zation and the European Defense Community and will at the same
time provide a means for increasing the dollar earnings of these
countries.

"The United States Government will conduct the offshore procure-
ment program in accordance with the laws of the United States
governing military procurement and the Mutual Security Program.
It is also the intent of the United States that the offshore procurement
program shall be carried out in the Netherlands in furtherance of
the principles set forth in Section 516 (A) of the Mutual Security
Act of 1951, as amended, the Mutual Defense Assistance Control
Act of 1951, and Article II (3) of the Economic Cooperation Agree-
ment between the Netherlands Government and the Government of
the United States of America signed in The Hague on July 2, 1948,
as amended.

"2. Intergovernmental Coordination
"The procurement program of the United States Government of

military items in the Netherlands will be coordinated with the defense
program of the Netherlands Government as it develops. Appropriate
officials of the two governments will consult together on a continuing
basis to study production problems and the carrying out of recom-
mendations for the procurement of items required by the United
States Government. The two governments will exchange information,
as needed, and on a continuing basis, with respect to procurement
plans, production facilities in the Netherlands and progress in the
achievement of production objectives in the Netherlands.

"Copies or abstracts of contracts executed with Netherlands private
contractors will be furnished the Netherlands Government by the
United States Government.

"3. Contract Placement by Contracting Officers
"It is understood that offshore procurement contract will be

placed and administered on behalf of the United States Government
by contracting officers of the United States Military Departments.

"4. Parties to Contracts
"United States contracting officers may contract with the Nether-

lands Government or directly with individuals, firms or other legal
entities. It is the preference of the Netherlands Government that



the United States Government contract directly with individuals,
firms or other legal entities.

"5. Contract Assistance
"The Netherlands Government will, upon request of the con-

tracting officer, provide assistance in the selection of contractors and
technical information concerning prospective sub-contractors, and
will assist the United States Government and individual contractors,
to the extent necessary and appropriate, in the administering and
carrying out of offshore procurement contracts.

"6. Supply of Equipment, Materials and Manpower
"The Netherlands Government will accord to offshore procure-

ment contractors and their sub-contractors priorities for securing
equipment, materials, manpower and services equal to those which
are accorded contractors having similar types of contracts with the
Netherlands Government.

"7. Security
"In the case of procurement contracts placed by the United States

Government with the Netherlands Government, any classified
material, including information, delivered by one government to the
other, will be given a security classification by the recipient govern-
ment which will afford to the material substantially the same degree
of security as that afforded by the originating government and will
be treated by the recipient government as its own classified material
of that security grading. The recipient government will not use such
material, or permit it to be used, for other than military purposes
and will not disclose such material, or permit it to be disclosed, to
another nation without the consent of the originating government.
In cases of government-to-government contracts which involve the
disclosure of top secret information, the Netherlands Government
shall, when so requested by the contracting officer, undertake to
assist the United States Government in maintaining restricted areas
in accordance with Netherlands law concerning 'prohibited places'.

"In the case of procurement contracts placed by the United States
Government with individuals, firms or other legal entities, security
arrangements for classified material will be followed similar to those
described in the preceding paragraph. Prior to the placement of the
contract, the contracting officer will notify the prospective producer
and the Netherlands Government of the security classification of the
contract. Classified material of the United States Government needed
by a Netherlands contractor will be delivered to the appropriate
ministry of the Netherlands Government for transmittal to the contrac-
tor. Such material will, prior to transmittal, receive a security classifi-
cation of the Netherlands Government which will afford to the material



substantially the same degree of security as that afforded by the United
States Government and at the time of transmittal the Netherlands
Government will notify the contractor that the classified material
delivered to it is also classified material of the Netherlands Govern-
ment and is subject to the provisions of the Act on the Protection
of Official Secrets. The Netherlands Government undertakes to en-
force the security requirements and obligations placed upon private
Netherlands contractors in possession of such classified material.

"In order to ensure adequate protection of classified information
and material, the appropriate ministry of the Netherlands Government
will, upon request, conduct a security investigation of any prospective
Netherlands contractor with the United States Government in the
same manner as such investigations are conducted in cases of defense
procurement by the Netherlands Government, and a recommendation
resulting from such investigation will be made to the United States
Government.

"No charges will be made by the Netherlands Government for
services rendered by its security services.

"8. Inspection
"An inspection of all materials, supplies, equipment and services

procured by the United States Government in the Netherlands either
from the Netherlands Government or Netherlands manufacturers and
suppliers shall be carried out by representatives of the Netherlands
Government when requested by the United States Government. In
such cases, the Netherlands Government will certify to the United
States Government that the products meet all specifications and
other technical requirements of the contract. As a rule inspection
shall not be duplicated. For verification purposes the United States
Government representative will be entitled to be present at all inspec-
tions performed by the Netherlands Government inspectors and to
examine the Netherlands Government Inspection records. The United
States Government representatives shall have the right to make
independent inspections and verifications, and insofar as feasible,
such inspections will be made in company with Netherlands inspectors.
As a rule no charges will be made by the Netherlands Government
for inspection services, particularly for items produced for delivery
to countries which are members of NATO or the EDC. In no event
will charges be made for inspection services on items procured by
the United States Government for delivery to the Netherlands Govern-
ment. Should the Netherlands Government find it necessary to charge
for inspection services in connection with materials, supplies, equip-
ment or services procured under a contract between the United
States Government and the Netherlands Government such inspection
charges will be included in the proposed contract price quoted to
the United States Government. Should the Netherlands Government



find it necessary to charge for inspection services in connection with
procurement made directly by the United States Government from
private contractors in the Netherlands, the respective Governments
will execute a contract to cover such charges. In no event will the
charges for inspection exceed the cost thereof to the Netherlands
Government.

"9. Credit Arrangements

"It is understood that the Netherlands Government will assist in
providing Netherlands contractors producing for the United States
offshore procurement program, treatment concerning commercial
bank priorities equal to that accorded to Netherlands business
establishments producing for the defense and export program of the
Netherlands.

"10. Licenses

"The Netherlands Government will facilitate the granting or
obtaining of, any necessary licenses including exchange control export
and import licenses required in connection with any offshore procure-
ment contracts placed in the Netherlands.

"The Netherlands Government will also grant and facilitate the
obtaining of such licenses in connection with offshore procurement
contracts placed by the United States Government in other North
Atlantic Treaty or European Defense Community countries unless
such other country upon request fails to grant reciprocal treatment
with respect to licenses which may be required in connection with
offshore procurement contracts placed in the Netherlands.

"11. Taxes

"The provisions of the Memorandum of Agreement Between the
Netherlands Government and the United States Government dated
March 7, 1952 are applicable to this program as well as the agreed
procedures which have been worked out thereunder by representa-
tives of the two governments. The two governments may consult
from time to time as the occasion arises regarding further imple-
mentation of that Agreement.

"12. Standard Contract Clauses

"Standard clauses have been approved by the two governments
for use, as appropriate, in contracts between them. Other clauses
may be included in individual contracts including but not limited
to escalation, advance and progress payment clauses, where appro-
priate.



"13. Protection of United States Property and Personnel
"In accordance with the existing law and custom in the Nether-

lands, any interests of the United States Government in property
furnished or acquired through offshore procurement contracts in the
Netherlands will be immune from legal liability or process. Likewise,
the United States Government is protected against suits or other
legal liability in the Netherlands on any matter which may arise out
of an offshore procurement contract.

"Contracting officers and other authorized procurement personnel
who are in the Netherlands in connection with the offshore procure-
ment program and whose names have been duly reported to the
Netherlands Government will be accorded the privileges and im-
munities set forth in paragraphs (b) and (c) of annex E to the
Mutual Defense Assistance Agreement between the United States
and the Netherlands signed at Washington on January 27, 1950
provided that upon entry into force of the NATO Status of Forces
Agreement between the United States and the Netherlands, the status
of such contracting officers and other authorized procurement per-
sonnel will be reconsidered in the light of the agreement, such other
pertinent agreements as may be in force between the two govern-
ments and such other considerations as may be appropriate.

"14. Destination of End-Items
"Although the determination of specifications and other require-

ments of particular offshore procurement contracts may require the
tentative identification of the recipient country for the end-item
to be produced, it is understood that, unless otherwise specifically
agreed between the two governments In a particular case, the United
States may subsequently amend any such prior determination and
identification as to which country shall be the ultimate recipient
of the end-items produced.

"15. Contract Terms
"Inasmuch as the statutes of the United States prohibit utilization

of a contract upon which payment is based on cost plus a percentage
of cost, it is understood that such a system of determining payment
shall not be employed in contracts entered into between the United
States Government and either private contractors or the Netherlands
Government. Further, the Netherlands Government advises that it:
will not utilize the type of contract in which payment is made on
the basis of cost plus a percentage of cost in sub-contracts under any
contracts between the United States Government and the Nether-
lands Government.

"For the information of the United States procurement officer
the Netherlands Government advises that it does not have any law
authorizing the recoupment of excess profit similar to the Renegotia-



tion Act of the United States. The two governments may agree in
contracts between them to include provisions limiting the amount
of profit of sub-contractors. In such instances, the Government of
the Netherlands will pass on to the Government of the United States
any profits refunded by such, sub-contractors. Procedures for the
determination and recovery of profits will be agreed upon by the
two governments.

"16. Reporting of Sub-Contracts
"On such contracts as are entered into between the Netherlands

Government and the United States Government, the Netherlands
Government will furnish to the United States contracting officers such
information as may be requested regarding the placement by the
Netherlands Government of sub-contracts and purchase orders under
such government-to-government contracts,.

"17. No Profits Clause
"On offshore procurement contracts entered into between the

United States Government and the Netherlands Government, it is
intended that no profit of any nature, including net gains, resulting
from fluctuations in exchange rates, will be made by the Netherlands
Government. The Netherlands Government agrees to determine,
prior to December 31, 1954, or at such later date as may be mutually
agreed by the governments, whether it has realized any such profit,
in which event, or in the event that the United States Government
prior to such date considers that such profit may have been realized,
the Netherlands Government agrees that it will enter into conver-
sations with the United States Government; for the purpose of deter-
mining the existence and the amount of such profit. During these
conversations the United States Government shall have access to such
documents and accounting data as may be necessary to determine the
facts. In the computation of profits hereunder, the contracts shall be
taken collectively, and allowances will be made for the increases in
costs to the Netherlands Government which may have arisen out of
the contracts due to a fluctuation of exchange rates. If as a result of
conversations between the respective governments it is established
that a collective net profit has been realized by the Netherlands
Government, it shall refund the amount of such profit to the United
States. Government under arrangements and procedures to be agreed
upon between the two governments.

"This article shall not be construed as affecting in any manner
such profit refunding provisions as may be contained in individual
contracts."

Agreement was also reached on the standard clauses, referred to
in Article 12 of the Memorandum of Understanding, which have



been incorporated into a Model Contract. A copy of this Contract
is Enclosure No. 1 to this Note.

This note and Your Excellency's affirmative reply will constitute
agreement on this matter which shall enter into force on the dale

. the Embassy of the United States of America is notified that the
approval constitutionally required in the Netherlands has been
obtained. Meanwhile, I suggest; that the parties to the present agree-
ment shall apply its provisions from the date of Your Excellency's
reply.

If either of our two Governments wishes to amend or terminate
this agreement the two Governments will consult in order to consider
possible effects of such amendment or termination on contracts
concluded under the agreement. Such consultation shall be without
prejudice to obligations and liabilities which have then accrued
pursuant to the terms of this agreement,.

Please accept, Excellency, the renewed assurances of my highest
consideration.

(sd.) H. FREEMAN MATTHEWS

Enclosure: Copy of Model Contract.

His Excellency J. W. Bey en,
Royal Netherlands Minister for Foreign Affairs,
The Hague.



Enclosure No. 1 to Note No. 447

MODEL FIXED PRICE CONTRACT

Contract No

Negotiated Contract
for the Procurement of Supplies, Services,

and Materials In the Netherlands

This contract is entered into pursuant to the provisions of Section
2 (c) (1) of the Armed Services Procurement Act of 1947, as
amended (41 U.S. Code 151 el seq.) and other applicable law.

Funds Chargeable:
Amount of Contract:
Fiscal Officer:
Payment: to be made in United States Dollars

by
at

to

This contract is entered into this day of 19
by and between the United States of America (hereinafter called the
United States Government) represented by the Contracting Officer
executing this contract and the Kingdom of the Netherlands
(hereinafter called the Netherlands Government) represented by

This contract is executed subject to the agreement and conditions
included in the Memorandum of Understanding between the United
States Government and the Netherlands Government relating to
procurement of supplies, services and materials dated

The parties hereto agree that the Netherlands Government shall
furnish and deliver all of the supplies and perform all the services
set forth in the Schedule for the consideration stated therein.
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SCHEDULE

Item No. Supplies or Services
Quantity

(Number of
Units)

Unit

j

Total c
price e

Unit Price
ExcL Taxes

ontract
xcl. taxes:

Amount
Excl. taxes



General provisions
1. Definitions
As used throughout this contract the following terms shall have

the meanings set forth below:
(a) The term ''Secretary" means the Secretary, the Under-

secretary, or any Assistant Secretary of the United States Military
Department concerned; and the term "his duly authorized representa-
tive" means any person or persons (other than the Contracting
Officer) authorized to act for the Secretary, (b) The term ,,con-
tracting Officer" means the person executing this contract on behalf
of the United States Government, and any other officer or civilian
employee who is a properly designated Contracting Officer; and the
term includes, except as otherwise provided in this contract, the
authorized representative of a Contracting Officer acting within
the limits of his authority, (c) The term "United States Government"
means the United States of America, (d) The term "Netherlands
Government" means the Kingdom of the Netherlands or any officer
duly authorized to act on behalf of the Netherlands Government in
relation to this contract, (e) Except as otherwise provided in this
contract., the term "sub-contract" means any agreement, contract,
sub-contract, or purchase order made by the Netherlands Govern-
ment with any contractor in fulfillment of any part of this contract,
and any agreements, contracts, sub-contracts or purchase orders
thereunder.

2. Changes
The Contracting Officer may at any time, by a written notice make

changes, within the general scope, of this contract, in any one or more
of the following:

(i) Drawings, designs, or specifications, where the supplies to
be furnished are to be specially manufactured for the United
States Government in accordance therewith;

(ii) Method of shipment or packing; and
(iii) Place of delivery.

If any such change causes an increase or decrease in the cost of,
or the time required for, performance of this contract an equitable
adjustment shall be made in the contract price or delivery schedule,
or both, and the contract shall be modified in writing accordingly.
Any claim by the Netherlands Government for adjustment under
this clause must be declared within thirty days from the date of
receipt by the Netherlands Government of the notification of change;
provided, however, that the Contracting Officer if he decides that
the facts justify such action, may receive and act upon any such
claim asserted at any time prior to final payment under this contract.



The Netherlands Government will proceed with the contract as
changed and the United States Government will process claims as
promptly as possible.

3. Extras
Except as otherwise provided in this contract, no payment for

extras shall be made unless such extras and the price therefor has
been authorized in writing by the Contracting Officer.

4. Variation in quantity
No variation in the quantity of any item called for by this contract

will be accepted unless such variation has been caused by conditions
of loading, shipping, or packing, or allowances in manufacturing
processes, and then only to the extent, if any, specified elsewhere in
this contract.

5. Inspection
(a) Adequate inspection and test of all supplies (which term

throughout this clause includes without limitation raw materials,
components, intermediate assemblies, and end products) to insure
conformity with drawings, designs and specifications of the contract
shall be effected by the Netherlands Government.

(b) The Netherlands Government will furnish a certificate or
certificates stating that the inspection has been made and that all
supplies, services or materials so certified meet all requirements of
the schedules, drawings, designs and specifications of the contract.

(c) United States Government representatives shall have the right,
by inspections or otherwise, to verify the certifications and to verify
that (1) the end items conform to standards and to drawings, designs
and specifications and (2) the quantity of end items specified is
delivered. United States representatives will notify the appropriate
Netherlands Government representatives when they intend to conduct
inspections and such inspection will be conducted as promptly as
feasible. Representatives of the Netherlands Government shall have
the right to participate in such verifications should the Netherlands
Government so request.

(d) In case any supplies or lots of supplies are defective in
material or workmanship or otherwise not in conformity with the
requirements of this contract, the United States Government shall
have the right to either reject them (with or without making arrange-
ments with the Netherlands Government as to their disposition) or to
require their correction. Supplies or lots of supplies which have been
rejected or required to be corrected shall be removed or corrected
in place, as requested by the Contracting Officer, by and at the
expense of the Netherlands Government promptly after notice, and



shall not again be tendered for acceptance unless the former tender
and either the rejection or requirement for correction is disclosed.

(e) The Netherlands Government will provide and require their
contractors and sub-contractors to provide to the United States
Government inspectors, without additional charge to the United
States Government, reasonable facilities and assistance for the safety
and convenience of the United States Government representatives
in the performance of their duties.

(f) Except as otherwise provided in this contract final acceptance
or rejection shall be made concurrently with or shortly after final
inspection and before shipment or transportation to the delivery
point; but failure of the United States Government to take action
on acceptance or rejection shall neither relieve the Netherlands
Government from responsibility for such supplies as are not in
accordance with the contract requirements nor impose liability on
the United States Government therefor; provided, however, that if
the Netherlands Government considers that there is an undue delay
by the United States Government in taking action on acceptance or
rejection, it will so notify the United States Government and the two
Governments will consult with a view towards amending the contract
to provide to the Netherlands Government compensation for ad-
ditional expenses occasioned by such delay of the United States
Government.

(g) The inspection and test by the United States Government of
any supplies or lots thereof does not relieve the Netherlands Govern-
ment from any responsibility regarding defects or other failures to
meet the contract requirements which may be discovered prior to
final acceptance. Except as otherwise provided in this contract, final
acceptance shall be conclusive except as regards latent defects which
could not have been discovered by normal inspection methods appro-
priate to the industry concerned.

(h) The Netherlands Government shall provide and maintain an
inspection system mutually acceptable to the two Governments
covering the supplies hereunder. Records of all inspection work by
the Netherlands Government shall be kept complete and available
to the United States Government during the performance of this
contract and for such longer period as may be specified elsewhere
in this contract.

6. Responsibility for less of or damage to supplies
Except as otherwise provided in this contract, (1) the Nether-

lands Government shall bear all risk of loss of or damage to the
supplies covered by this contract until they are delivered at the
designated delivery point, even if different from the point of inspec-
tion; and (2) the Netherlands Government shall bear all risks as to
rejected supplies after notice of rejection.



7. Termination

(a) The performance of work under this contract may be termin-
ated by the United States Government in accordance with this
clause in whole, or, from time to time, in part, whenever the Con-
tracting Officer shall determine that such termination is in the best
interests of the United States Government. Any such termination
shall be effected by delivery to the Netherlands Government of a
Notice of Termination specifying the extent to which performance
of work under the contract is terminated, and the date upon which
such termination becomes effective.

(b) After receipt of a Notice of Termination, and except as
otherwise authorized by the Contracting Officer, the Netherlands
Government shall (1) stop work under the contract on the date
and to the extent specified in the Notice of Termination; (2) place
no further orders or sub-contracts for materials, services, or facilities
except as may be necessary for completion of such portion of the
work under the contract as is not terminated; (3) terminate all orders
and sub-contracts to the extent that they relate to the performance
of work terminated by the Notice of Termination; (4) assign to the
United States Government, in the manner, at the times, and to the
extent requested by the Contracting Officer, all of the right, title,
and interest of the Netherlands Government under the orders and
sub-contracts so terminated; (5) settle all outstanding liabilities and
all claims arising out of such termination of orders and sub-contracts,
with the approval or ratification of the Contracting Officer to the
extent he may request, which approval or ratification shall be final
for all the purposes of this clause; (6) transfer title and deliver to
the United States Government, in the manner, at the times, and to
the extent requested by the Contracting Officer, (i) the fabricated
or unfabricated parts, work in process, completed work, supplies,
and other material produced as a part of, or acquired in connection
with the performance of, the work terminated by the Notice of
Termination, and (ii) the completed or partially completed plans,
drawings, information, and other property which, if the contract had
been completed, would have been required to be furnished to the
United States Government; (7) use its best efforts to sell, in the
manner, at the times, to the extent, and at the price or prices author-
ized bij the Contracting Officer, any property of the types referred
to in provision (6) of this paragraph., provided, however, that the
Netherlands Government (i) shall not be required to extend credit
to any purchaser, and (ii) may acquire any such property under
the conditions prescribed by and at a price of prices approved by the
Contracting Officer; and provided further that the net proceeds of
any such transfer or disposition shall be applied in reduction of any
payments to be made by the United States Government to the
Netherlands Government under this contract or shall otherwise be



credited to the price or cost of the work covered by this contract
or paid in such other manner as the Contracting Officer may author-
ize (for the purposes of this sub-paragraph, such net proceeds will
be exclusive of any identifiable taxes included therein from which
the property has been exempted under the 7 March 1952 Tax
Agreement); (8) complete performance of such part of the work
as shall not have been terminated by the Notice of Termination;
and (9) take such action as may be necessary, whether or not
requested by the Contracting Officer, for the protection and preser-
vation of the property related to this contract which is in the posses-
sion of this Netherlands Government and in which the United States
Government has an interest. As soon as practicable the Netherlands
Government may submit to the Contracting Officer a list, certified
as to quantity and quality, of any or all items of termination inventory
not previously disposed of, exclusive of items the disposition of which
has been requested or authorized by the Contracting Officer, and
may request the United States Government to remove such items
or enter into a storage agreement covering them. Not later than
fifteen (15) days thereafter, the United States Government will accept
title to such items and remove them or enter into a storage agreement
covering the same, provided that the list submitted shall be subject
to verification by the Contracting Officer upon removal of the items,
or if the items are stored, within forty-five (45) days from the date
of submission of the list, and any necessary adjustment to correct
the list as submitted shall be made prior to final settlement.

(c) As soon as possible after receipt of a Notice of Termination,
the Netherlands Government shall submit to the Contracting Officer
its termination claim, in a suitable form to be agreed upon. The
claim shall be submitted not later than two years from the effective
date of termination; provided, however, that the two Governments
may agree to one or more extensions within such two year period
or agreed extension thereof; provided further, that if the Contracting
Officer considers that the facts justify such action, he may receive
and act upon any such termination claim at any time after such
two year period or any agreed extension thereof and provided further,
that if the Netherlands Government, due to intervening armed
hostilities, is unable to submit its claim during such two year period
or any agreed extension thereof then the running of such two year
period or any agreed extension thereof shall be suspended for such
period during which the Netherlands Government is unable to present
its claim. If no such claim is submitted within said period of two
years plus any extensions, the Contracting Officer may determine
the amount due and the amount so determined shall be paid to the
Netherlands Government in full settlement of the termination;
provided that the Contracting Officer shall first give the Netherlands
Government written notice of the amount thus determined and the



Netherlands Government shall have ninety (90) days from receipt of
such notice within which to protest the amount of the determination.
If the Netherlands Government does make such a protest to the
United States Government, the two Governments shall, as promptly
as possible, consult with each other with a view toward settling the
amount due.

(d) In mutually arriving at a settlement hereunder the Nether-
lands Government and the Contracting Officer or his authorized
representative or successor may agree upon the whole or any part
of the amount or amounts to be paid to the Netherlands Government
as fair compensation by reason of the total or partial termination
of work pursuant to this clause. The contract shall be amended
accordingly, and the Netherlands Government shall be paid the
agreed amount.

(e) In arriving at a determination of the amount of compensation
to be paid to the Netherlands Government in the event of the
omission of the Netherlands Government to file a termination claim
within the required time' the Contracting Officer may be guided to
the extent applicable by the "Statement of Principles for Determina-
tion of Costs" set forth in Part 4 of Section VIII of the Armed
Services Procurement Regulation as In effect on the date of this
contract, or by any other sound principles of cost determination; it
being understood by both Governments that although the Contracting
Officer is not required to be guided by that "Statement of Principles",
in making such determination, he will ordinarily be so guided.

(f) In arriving at the amount due to the Netherlands Government
under this clause there shall be deducted (1) all unliquidated
payments on account theretofore made to the Netherlands Govern-
ment, (2) any claim which the United States Government may have
against the Netherlands Government in connection with this contract,
and (3) the agreed price for, or the net proceeds of sale of, any
materials, supplies, or other things acquired by the Netherlands
Government or sold, pursuant to the provisions of this clause, and
not otherwise recovered by or credited to the United States Govern-
ment (for the purposes of this sub-paragraph, such net proceeds
will be exclusive of any identifiable taxes included therein from
which the property has been exempted under the 7 March 1952
Tax Agreement).

(g) If the termination hereunder be partial, prior to the settlement
of the terminated portion of this contract, the Netherlands Govern-
ment may file with the Contracting Officer a request: in writing for
an equitable adjustment of the price or prices specified in the contract
relating to the continued portion of the contract (the portion not
terminated by the Notice of Termination) and such equitable adjust-
ment as may be agreed upon shall be made in such price or prices.



(h) Upon notification to the United States Government by the
Netherlands Government that the Netherlands Government is pre-
cluded from performing the contract in accordance with its terms
due to circumstances beyond the control of the Netherlands Govern-
ment, the two Governments will consult with a view toward negoti-
ating an amendment to the contract, in the form of a reasonable
extension of time for the performance of the contract (it being
recognized, however, that there may be special cases where the
United States need for the end product will not admit of postpone-
ment) or an amendment to the contract in some other respect.

If the Netherlands Government should fail to perform the contract
in accordance with its terms, and such failure should be due to causes
within the control of the Netherlands Government, then the United
States Government may terminate this contract by reason of the
failure of the Netherlands Government to perform it. Any such
termination shall be without cost to the United States Government,
and without liability of either Government to the other; provided
that the parties hereto may agree to the transfer to the United States
Government of any of the property described in paragraph (b) (6)
above, in which event the United States Government will pay to the
Netherlands Government the price provided in the contract for
completed items, and a price mutually agreed upon for other items.

(i) The Netherlands Government will make available to the
United States Government without direct charge such books, records,
documents, and other evidence bearing on the costs and expenses
of the Netherlands Government under this contract and relating to
the work terminated hereunder, as may be necessary to determine
the facts, or, to the extent approved by the Contracting Officer,
photographs, micro-photographs, or other authentic reproductions
thereof.

8. Taxes

(a) The contract price, including the value of sub-contracts here-
under, does not include any tax or duty which the Government of
the United States and the Government of the Netherlands have
agreed in tJie agreement dated 7 March 1952 as it may be amended
from time to time and the agreed procedures thereunder shall not
be applicable to expenditures in the Netherlands by the United States
or any other tax or duty not applicable to this contract under the
laws of the Netherlands. If any such tax or duty has been included
in the contract price through error or otherwise, the contract price
shall be correspondingly reduced,

(b) If, after the contract date, the Government of the United
States and the Government of the Netherlands shall agree that any
tax or duty included in the contract price shall not be applicable



to expenditures in the Netherlands by the United States, the contract
price shall be reduced accordingly.

9. Subcontracting
(a) The Netherlands Government undertakes that in any sub-

contract made in connection with this contract they will employ the
same procurement methods and procedures as they employ in con-
tracting for their own requirements.,

(b) The Netherlands Government agrees to indemnify and save
harmless the United States Government against all claims and suits
of whatsoever nature arising under or incidental to the performance
of this contract, by any sub-contractor against the Netherlands
Government or the United States Government.

10. Payments
The Netherlands Government shall be paid, upon the submission

of properly certified invoices or vouchers, the prices stipulated herein
for supplies delivered and accepted or services rendered and accepted,
less deductions, if any, as herein provided. Unless otherwise specified,
payment will be made on partial deliveries accepted by the United
States Government when the amount due on such deliveries so
warrants; or, when requested by the Netherlands Government,
payment for accepted partial deliveries shall be made whenever such
payment would equal or exceed either $ 1,000 or 50 % of the total
amount of this contract. If the invoices when submitted are com-
pletely in order with respect to the amounts due and payable; if they
make correct, unambiguous reference to the items invoiced so that
they can be readily identified in the contract; and if they are prepared
and certified in accordance with the stated invoicing requirements
of the contract, payment is customarily made without delay and in
considerably less than thirty days.

11. United States officials not to benefit
No member of or delegate to Congress of the United States, or

resident commissioner of the United States shall be admitted to any
share or part of this contract, or to any benefit that may arise there-
from; but this provision shall not be construed to extend to this
contract if made with a corporation for its general benefit.

12. Covenant against contingent fees
The Netherlands Government warrants that no person or selling

agency has been employed or retained to solicit or secure this contract
upon an agreement or understanding for a commission, percentage,
brokerage, or contingent fee, excepting bona fide employees or bona
fide established commercial or selling agencies maintained by the



Netherlands Government for the purpose of securing business. For
breach or violation of this warranty the United States Government
shall have the right to annul this contract without liability or in its
discretion to deduct from the contract price or consideration the full
amount of such commission, percentage, brokerage, or contingent fee.

13. Gratuities

The Netherlands Government agrees to apply to this contract the
provisions embodied in Section 6.31 of Public Law 179 and Section
629 of Public Law 488, 82nd Congress of the United States and like
provisions embodied in subsequent United States Appropriation Acts.

14. Filing of patent application

While and solong as the subject matter of this contract is classified
security information of the United States Government, the Nether-
lands Government agrees that it will not file, or knowingly permit
to be filed, an application for patent or other like statutory protection
disclosing any of said subject matter without referring the proposed
application to the Contracting Officer for determination as to
whether, for reasons of United States security, such application shall
be held in secrecy.

15. Copyright

(a) The Netherlands Government' agrees to and does hereby
grant to the United States Government, and to its officers, agents
and employees acting within the scope of their official duties, (i) a
royalty-free, non-exclusive and irrevocable license to publish, trans-
late, reproduce, deliver, perform, use, and dispose of, and to authorize,
in behalf of the United States Government or in the furtherance of
mutual defense, others so to do, all copyrightable material first
produced or composed and required to be delivered to the United
States Government under this contract by the Netherlands Govern-
ment, its employees or any individual or concern specifically employed
or assigned to originate and prepare such material; and (ii) a license
as aforesaid under any and all copyrighted or copyrightable work
not first produced or composed by the Netherlands Government in
the performance of this contract but which is incorporated in the
material furnished under the contract, provided that such license shall
be only to the extent that the Netherlands Government now has
or prior to completion of final settlement of this contract may
acquire., the right to grant such license without becoming liable to
pay compensation to others solely because of such grant. •

(b) The Netherlands Government agrees that it will exert all
reasonable effort to advise the Contracting Officer, at the time of
delivering any copyrightable or copyrighted work furnished under



this contract, of any adversely held copyrighted or copyrightable
material incorporated in any such work and of any invasion of the
right of privacy therein contained.

(c) The Netherlands Government agrees to report to the Con-
tracting Officer, promptly and in reasonable written detail, any notice
or claim of copyright infringement received by the Netherlands
Government with respect to any material delivered under this
contract.

(d) Nothing contained in this paragraph shall be deemed, directly
or indirectly, to grant any license under any patent now or here-
after granted or to grant any right to reproduce any copyrighted or
copyrightable material other than that referred to in sub-paragraph
(a), above.

16. Guaranty
The Netherlands Government undertakes that the benefit of any

guarantee obtained in respect of any sub-contract shall be passed
on to the United States Government.

17. Security
Any materials, documents, designs, drawings or specifications

delivered by the United States Government to the Netherlands
Government and any materials, documents, designs, drawings, specifi-
cations or supplies delivered by the Netherlands Government to the
United States Government in the performance of this contract, which
are classified by the originating Government as "Top Secret",
"Secret", "Confidential", "Restricted",, or other recognized security
classification shall be given a security classification by the recipient
Government which will afford to the material substantially the same
security grading as that afforded by the originating Government and
shall be treated by the recipient Government as its own classified
material of that security grading.

The recipient Government will not use such material including
information, or permit it to be used, for other than military purposes
and will not disclose such material, or permit it to be disclosed, to
another nation without the consent of the originating Government.

The recipient Government will, upon request, give to the origi-
nating Government an acknowledgement of receipt in writing for
any such classified material.

The Netherlands Government agrees to include appropriate pro-
visions covering military security material including information in
all sub-contracts hereunder.

18. Technical information
The Netherlands Government agrees that the United States

Government shall have the right to duplicate, use and disclose, in



behalf of the United States Government or in the furtherance of
mutual defense, all or any part of the reports, drawings, blueprints,
data and technical information, specified to be delivered by the
Netherlands Government to the United States Government under
this contract provided that the granting of such rights shall be to the
extent that the Netherlands Government is able to obtain and grant
such rights. Nothing contained in this clause, in itself, shall grant
any right or license to use, sell, or reproduce any patented article;
it is strictly limited to reports, drawings, blueprints, data and technical
information.

19. Assignment of claims

No claim arising under this contract shall be assigned by the
Netherlands Government except as follows:

(a) Pursuant to the provisions of the Assignment of Claims Act
of 1940 as amended (31 U.S. Code 203, 41 U.S. Code 15), if this
contract provides for payments aggregating $ 1,000 or more, claims
for moneys due or to become due the Netherlands Government
from the United States Government under this contract may be
assigned to a bank, trust company, or other financing institution,
including any Federal lending agency, and may thereafter be further
assigned and reassigned to any such institution. Any such assignment
or reassignment shall cover all amounts payable under this contract
and not already paid, and shall not be made to more than one party,
except that any such assignment or reassignment may be made to
one party as agent or trustee for two or more parties participating
in such financing.

(b) In no event shall copies of this contract or of any plans,
specifications, or other similar documents relating to work under
this contract, if marked "Top Secret", "Secret", "Confidential", or
"Restricted" be furnished to any assignee of any claim arising under
this contract or to any other person not entitled to receive the same;
provided, that a copy of any part or all of this contract so marked
may be furnished, or any information contained therein may be
disclosed to such assignee upon the prior written authorization of the
Contracting Officer.

20. Labor relations and standards

The provisions of this contract and the performance hereunder
shall be subject to and in accordance with the laws of the Govern-
ment of the Netherlands and any political subdivision thereof, from
time to time in effect, which govern the hours, wages, labor relations
(including collective bargaining), workman's compensation, working
conditions, and other matters pertaining to labor.



21. Reporting of royalties
If this contract is in an amount which exceeds $ 10,000 the

Netherlands Government agrees to report in writing to the Con-
tracting Officer during the performance of this contract the amount
of royalties paid or to be paid by it directly to others in the per-
formance of this contract. The Netherlands Government further
agrees (i) to furnish in writing any additional information relating
to such royalties as may be requested by the Contracting Officer
in connection with this contract, and (ii) to insert a provision similar
to this clause in any sub-contract hereunder which involves an
amount in excess of the equivalent of ten thousand United States
dollars.

22. Examination of records 1)
The following clause is applicable to the extent required by the

laws of the United States:
(a) The Netherlands Government agrees that the Comptroller

General of the United States or any of his duly authorized repre-
sentatives shall, until the expiration of three years after final payment
under this contract, have access to and the right to examine any
directly pertinent books, documents, papers and records of the
Netherlands Government involving transactions related to this
contract.

(b) The Netherlands Government further agrees to include in
all its sub-contracts hereunder a provision to the effect that the
sub-contractor agrees that the Comptroller General of the United
States or any of his duly authorized representatives shall, until the
expiration of three years after final payment under this contract
with the United States Government, have access to and the right to
examine any directly pertinent books, documents, papers, and records
of such sub-contractor involving transactions related to the sub-
contract. The term "sub-contract" as used in this clause excludes
(i) purchase orders not exceeding $ 1,000 and (ii) sub-contracts
or purchase orders for public utility services at rates established for
uniform applicability to the general public.

The rights and obligations of the parties to this contract shall be
subject to and governed by the Cover Sheet, the Schedule consisting
of numbered pages, the General Provisions consisting of

numbered pages and this Signature Sheet. To the extent of
any inconsistency between the Schedule or the General Provisions,
and any specifications or other provisions which are made a part

l) Explanatory Note Concerning Examination of Records
As of 16 March 1954, contracts chargeable to appropriations for carrying out

the purposes of the Mutual Security Act of 1951, as amended, are the only ones
from which the following clause may be omitted.



of this contract by reference or otherwise, the Schedule and the
General Provisions shall control. To the extent of any inconsistency
between the Schedule and the General Provisions, the Schedule shall
control. It is agreed that quotations and/or conversations leading up
to and during the negotiations of this contract have been consumated
by signing this contract which, together with the memorandum of
understanding dated , constitutes the entire agreement
between the parties hereto.

IN WITNESS WHEREOF, the parties hereto have executed this
contract as of the day and year first above written.

The Kingdom The United States of America
of the Netherlands

By By

(Authorized Officer) (Contracting Officer)

(Address) (Address)

For .-.

No. II

MINISTRY OF FOREIGN AFFAIRS

The Hague, May 7, 1954.
Excellency,
I have the honour to acknowledge receipt of Your Excellency's

Note dated April 15, 1954, and reading as follows:
(zoals in No. I)

I have the honour to inform Your Excellency that the Nether-
lands Government are prepared to accept the foregoing provisions
and will regard Your Excellency's Note and the present reply as
constituting agreement on this matter 'between our two Governments.



This agreement will enter into force on the date that the United
States Government is notified by the Netherlands Government that
the approval constitutionally required in the Netherlands has been
obtained. Notwithstanding the foregoing, the parties to the present
agreement shall apply its provisions with effect as from this day.
If either of our two Governments wishes to amend or terminate this
agreement the two Governments will consult in order to consider
possible effects of such amendments or termination on contracts
concluded under the agreement. Such consultation shall be without
prejudice to obligations and liabilities which have then accrued
pursuant to the terms of this agreement,,

Please accept, Excellency, the renewed assurances of my highest
consideration.

(sd.) J. W. BEYEN
Enclosure: Copy of Model Contract1).

His Excellency H. Freeman Matthews,
United States Ambassador,
The Hague.

C. VERTALING

No. I

AMERIKAANSE AMBASSADE
No. 447

's-Gravenhage, 15 April 1954
Excellentie,
Ik heb de eer te verwijzen naar de besprekingen welke hebben

plaats gehad tussen vertegenwoordigers van onze beide Regeringen
met betrekking tot een Memorandum van Overeenkomst betreffende
het Offshore Procurement Programma van de Verenigde Staten in
Nederland. Deze besprekingen hebben geleid tot overeenstemming
ten aanzien van een Memorandum van Overeenkomst dat als volgt
luidt:

„Memorandum van Overeenkomst tossen de Regering van de
Verenigde Staten en de Regering van Nederland betreffende

Offshore Procurement

„Dit Memorandum geeft bepaalde beginselen en richtlijnen, welke,
zoals de Nederlandse Regering en de Regering van de Verenigde
Staten van Amerika zijn overeengekomen, zullen gelden ten aanzien

*) Bijlage zoals bij No. I; niet afgedrukt.



van het Offshore Procurement Programma van de Verenigde Staten
in Nederland.

„1. Omvang en doel van het Offshore Procurement Programma
„Het is de bedoeling van de Regering van de Verenigde Staten om

binnen het offshore procurement programma in landen, welke deel
nemen aan het Programma tot Wederzijdse Hulpverlening, een
programma van militaire aanschaffingen uit te voeren van die soorten
materialen, diensten, voorraden en uitrusting, welke geschikt zijn
voor aanschaffing voor militaire doeleinden van de Verenigde Staten
en welke nodig zijn hetzij voor het militaire hulpprogramma voor
wederzijdse veiligheid of voor het rechtstreeks gebruik door de strijd-
krachten van de Verenigde Staten. De omvang van dit programma
in Nederland is afhankelijk van de mogelijkheid voor de Regering
van de Verenigde Staten om opdrachten te plaatsen tegen redelijke
prijzen en met bevredigende levertijden. Het is de bedoeling, dat de
uitvoering van dit programma wezenlijk zal bijdragen tot. het ge-
zamenlijke productievermogen voor defensie-doeleinden van de naties,
welke lid zijn van de NAVO en de EDG en tegelijkertijd de middelen
zal verschaffen tot verhoging van de dollarverdiensten van deze
landen.

„De Regering van de Verenigde Staten zal het offshore procure-
ment programma uitvoeren in overeenstemming met de wetten van
de Verenigde Staten, welke de militaire aankopen regelen en met
het Wederzijdse Veiligheids Programma. Het is tevens de bedoeling
van de Verenigde Staten, dat het offshore procurement programma
in Nederland zal worden uitgevoerd ter bevordering van de begin-
selen, uiteengezet in paragraaf 516 (A) van de "Mutual Security
Act" van 1951, zoals gewijzigd, de "Mutual Defense Assistance
Control Act" van 1951 en art. II (3) van de Overeenkomst tot
Economische Samenwerking tussen de Nederlandse Regering en de
Regering van de Verenigde Staten van Amerika, ondertekend te
's-Gravenhage op 2 Juli 1948, zoals gewijzigd.

„2. Intergouvernementele coördinatie
„Het aankoopprogramma van de Regering van de Verenigde Staten

van militaire goederen in Nederland zal gecoördineerd worden met
het defensieprogramma van de Nederlandse Regering, naarmate dit
zich ontwikkelt. Daarvoor in aanmerking komende ambtenaren van
de beide Regeringen zullen geregeld overleg plegen teneinde productie-
vraagstukken en het tot uitvoering brengen van aanbevelingen voor
de aankoop van goederen, benodigd door de Regering van de Ver-
enigde Staten, te bestuderen. Beide Regeringen zullen naar behoefte
geregeld inlichtingen uitwisselen ten aanzien van aankoopplannen,
productiefaciliteiten in Nederland en van de vooruitgang bij het be-
reiken van productie-doeleinden in Nederland..



„Afschriften of uittreksels van contracten, afgesloten met Neder-
landse particuliere contractanten, zullen door de Regering van de
Verenigde Staten aan de Nederlandse Regering worden verstrekt.

„3. De plaatsing van contracten door "Contracting Officers9'
„Het is wel verstaan, dat offshore procurement contracten namens

de Regering van de Verenigde Staten geplaatst en geadministreerd
zullen worden door zgn. "contracting officers" van de Militaire
Departementen van de Verenigde Staten.

„4. Partijen bij contracten
„De "contracting officers" van de Verenigde Staten kunnen con-

tracten afsluiten met de Nederlandse Regering of rechtstreeks met
particulieren, vennootschappen of andere rechtspersonen. De Neder-
landse Regering geeft er de voorkeur aan, dat de Regering van de
Verenigde Staten rechtstreeks contracteert met particulieren., vennoot-
schappen of andere rechtspersonen.

„5. Contract bijstand
„De Nederlandse Regering zal, op verzoek van de "contracting

officer", bijstand verlenen bij de keuze van contractanten, en tech-
nische inlichtingen betreffende mogelijke sub-contractanten en zal
de Regering van de Verenigde Staten en individuele contractanten,,
voorzover noodzakelijk en dienstig, behulpzaam zijn bij het admini-
streren en het uitvoeren van offshore procurement contracten.

„6. Verschaffing van uitrusting, materialen en arbeidskrachten
„De Nederlandse Regering zal aan offshore procurement contrac-

tanten en hun sub-contractanten voorrang verlenen voor het verkrijgen
van uitrusting, materialen, arbeidskrachten en diensten, gelijk die
welke verleend wordt aan contractanten, die soortgelijke contracten
met de Nederlandse Regering hebben gesloten.

„7. Beveiliging
„Wanneer aankoopcontracten door de Regering van de Verenigde

Staten bij de Nederlandse Regering worden geplaatst, zal al het
gerubriceerd materiaal, met inbegrip van inlichtingen, door de ene
Regering aan de andere Regering verstrekt, door de ontvangende
Regering een rubricering worden gegeven, die aan de stukken in
wezen de zelfde graad van beveiliging verschaft als die, verleend door
de Regering die de stukken verstrekt; zij zullen door de ontvangende
Regering worden behandeld zoals haar eigen gerubriceerde stukken
van de zelfde rubriceringsgraad. De ontvangende Regering zal van
zodanig materiaal geen gebruik maken, of toestemming tot gebruik
geven, voor andere dan militaire doeleinden en zij zal dergelijk



materiaal niet openbaar maken, of toestemming tot openbaarmaking
geven aan een ander land zonder de toestemming van de Regering
waarvan het materiaal afkomstig is.

„In geval van contracten gesloten tussen de Regeringen, die het
mededelen van zeer geheime inlichtingen met zich brengen, zal de
Nederlandse Regering, indien de "contracting officer" daarom ver-
zoekt, de Regering van de Verenigde Staten behulpzaam zijn bij het
handhaven van verboden zones overeenkomstig de Nederlandse wet
op verboden plaatsen (Wet Bescherming Staatsgeheimen).

„Wanneer aankoopcontracten door de Regering van de Verenigde
Staten worden geplaatst bij particulieren, vennootschappen of andere
rechtspersonen, zullen veiligheidsmaatregelen voor gerubriceerd
materiaal worden getroffen, gelijk aan die, omschreven in het vorige
lid. Voorafgaand aan de plaatsing van het contract zal de "contracting
officer" de toekomstige producent en de Nederlandse Regering in
kennis stellen van de veiligheidsrubricering van het contract. Gerubri-
ceerd materiaal van de Regering van de Verenigde Staten, benodigd
door een Nederlandse contractant, zal aan het daarvoor in aan-
merking komende Ministerie van de Nederlandse Regering worden
afgeleverd ter doorzending aan de contractant. Zodanig materiaal
zal, voorafgaand aan de doorzending, van de Nederlandse Regering
een veiligheidsrubricering ontvangen, die aan de stukken in wezen
de zelfde graad van veiligheid zal verschaffen als die, toegekend
door de Regering van de Verenigde Staten en op het tijdstip van
doorzending zal de Nederlandse Regering de contractant ervan in
kennis stellen, dat het gerubriceerde materiaal, dat aan haar is ge-
leverd, ook gerubriceerd materiaal van de Nederlandse Regering is
en onderworpen is aan de bepalingen van de Wet Bescherming Staats-
geheimen. De Nederlandse Regering verplicht zich tot het doen na-
komen van de veiligheidseisen en verplichtingen welke aan de parti-
culiere Nederlandse contractanten in het bezit van dergelijk gerubri-
ceerd materiaal worden opgelegd.

„Teneinde een voldoende bescherming van gerubriceerde inlich-
tingen en materiaal te verzekeren, zal het daarvoor in aanmerking
komende Ministerie van de Nederlandse Regering, desgevraagd een
veiligheidsonderzoek instellen ten aanzien van elke toekomstige
Nederlandse contractant met de Regering van de Verenigde Staten, op
een zelfde wijze als dergelijke onderzoeken geschieden in gevallen
van defensie-aankopen door de Nederlandse Regering; aan de Rege-
ring van de Verenigde Staten zal een uit een dergelijk onderzoek
voortvloeiende aanbeveling worden gedaan.

„Er zullen door de Nederlandse Regering geen kosten worden
berekend voor diensten, verricht door haar veiligheidsdiensten.

„8. Keuring
„Een keuring van alle materialen, voorraden, uitrusting en diensten,

door de Regering van de Verenigde Staten in Nederland aangekocht



of verworven, hetzij van de Nederlandse Regering, hetzij van Neder-
landse producenten en leveranciers, zal worden uitgevoerd door
vertegenwoordigers van de Nederlandse Regering indien de Regering
van de Verenigde Staten daarom verzoekt. In dergelijke gevallen
zal de Nederlandse Regering tegenover de Regering van de Verenigde
Staten verklaren, dat de producten voldoen aan alle specificaties en
andere technische eisen van het contract. In de regel zal de keuring
niet worden gedupliceerd. Voor verificatie-doeleinden zal de ver-
tegenwoordiger van de Regering van de Verenigde Staten het recht
hebben, tegenwoordig te zijn bij alle door controleurs van de Neder-
landse Regering uitgevoerde keuringen en de keuringsverslagen van
de Nederlandse Regering na te gaan. De vertegenwoordigers van de
Regering van de Verenigde Staten zullen het recht hebben, onaf-
hankelijke keuringen en verificaties uit te voeren en, voorzover
mogelijk, zullen dergelijke keuringen plaats vinden gezamenlijk met
Nederlandse controleurs. In de regel zullen door de Nederlandse
Regering geen kosten voor keuringsdiensten worden berekend, in
het bijzonder ten aanzien van goederen, vervaardigd voor levering
aan landen, die lid zijn van de NAVO of de EDG. In geen geval
zullen kosten berekend worden voor keuringsdiensten in verband
met goederen, aangekocht door de Regering van de Verenigde Staten
voor levering aan de Nederlandse Regering. Mocht de Nederlandse
Regering het nodig achten, kosten in rekening te brengen voor keurings-
diensten in verband met materialen, voorraden, uitrustingen of dien-
sten, aangekocht of verworven onder een contract tussen de Regering
van de Verenigde Staten en de Nederlandse Regering, dan zullen
dergelijke keuringskosten worden begrepen in de voorgestelde con-
tractprijs, die aan de Regering van de Verenigde Staten wordt ge-
of freerd. Mocht de Nederlandse Regering het nodig achten, kosten
te berekenen voor keuringsdiensten in verband met aankopen door
de Verenigde Staten rechtstreeks geplaatst bij particuliere contrac-
tanten in Nederland, dan zullen de onderscheidene Regeringen een
contract sluiten teneinde dergelijke kosten te dekken. In geen geval
zullen de keuringskosten de werkelijke daarvoor door de Neder-
landse Regering gemaakte kosten te boven gaan.

„9. Credietvoorzieningen
„Het is wel verstaan, dat de Nederlandse Regering Nederlandse

contractanten, die produceren voor het offshore procurement pro-
gramma van de Verenigde Staten, behulpzaam zal zijn bij het ver-
schaffen van een behandeling betreffende handelsbankprioriteiten
gelijk aan die, welke worden verleend aan Nederlandse ondernemin-
gen die voor de Nederlandse defensie en voor de export werken.

,,10. Vergunningen
„De Nederlandse Regering zal het verlenen en verkrijgen verge-

makkelijken van alle noodzakelijke vergunningen met inbegrip van



deviezen-, uitvoer- en invoervergunningen, vereist in verband met
enig offshore procurement contract, in Nederland geplaatst.

„De Nederlandse Regering zal ook het verkrijgen en verlenen
van dergelijke vergunningen vergemakkelijken in verband met off-
shore procurement. contracten door de Regering van de Verenigde
Staten in andere NAVO of EDG landen geplaatst, tenzij een derge-
lijk ander land na een desbetreffend verzoek in gebreke blijft, weder-
kerige behandeling te verlenen met betrekking tot vergunningen, die
nodig mochten zijn in verband met in Nederland geplaatste offshore
procurement contracten.

„11. Belastingen
„De bepalingen van de Overeenkomst tussen de Nederlandse

Regering en de Regering van de Verenigde Staten, gedagtekend
7 Maart 1952, zijn van toepassing op dit programma, evenals de
overeengekomen procedures die krachtens die Overeenkomst door
vertegenwoordigers van de beide Regeringen zijn uitgewerkt. De
beide Regeringen kunnen van tijd tot tijd naargelang de noodzaak
daartoe zich voordoet, overleg plegen ten aanzien van verdere uit-
voering van die Overeenkomst.

„12. Standaard contractclausules
„De beide Regeringen hebben standaard clausules goedgekeurd

voor gebruik in tussen hen gesloten contracten, waar zulks dienstig
is. Andere clausules kunnen in individuele contracten worden op-
genomen, met inbegrip van, maar niet beperkt tot, clausules voor
glijdende prijzen, vooruitbetaling en betaling in termijnen, waar
toepasselijk.

„13. Bescherming van eigendom en personeel van de Verenigde
Staten

„Overeenkomstig de bestaande wetten en gewoonten in Nederland
zullen alle belangen van de Regering van de Verenigde Staten bij
eigendom, geleverd of verkregen door middel van offshore procure-
ment contracten in Nederland, vrij zijn van wettelijke aansprakelijk-
heid of rechtsvordering. Op de zelfde wijze wordt de Regering van
de Verenigde Staten beschermd tegen rechtsgedingen of andere
vormen van wettelijke aansprakelijkheid in Nederland betreffende
enige aangelegenheid die uit een offshore procurement contract zal
kunnen ontstaan.

"Contracting officers" en ander gemachtigd aankooppersoneel,
in Nederland verblijvend in verband met het offshore procurement
programma en wier namen naar behoren aan de Nederlandse Rege-
ring zijn medegedeeld, zullen de voorrechten en immuniteiten ver-
leend worden, die zijn uiteengezet in de leden (b) en (c) van Bij-
lage E van het Verdrag tot Wederzijdse Hulpverlening inzake Ver-



dedigmg tussen de Verenigde Staten en Nederland, ondertekend te
Washington op 27 Januari 1950, met dien verstande dat bij het in
werking treden tussen de Verenigde Staten en Nederland van de
NAVO Overeenkomst betreffende de Rechtspositie van de Strijd-
krachten, de rechtspositie van deze "contracting officers" en ander
bevoegd aankooppersoneel zal worden herzien in het licht van die
overeenkomst, van andere bestaande overeenkomsten welke tussen
de Regeringen van kracht mochten zijn en van andere passende over-
wegingen.

,,14. Bestemming der goederen

„Het vaststellen van specificaties en andere eisen van bepaalde
offshore procurement contracten kan de voorlopige aanduiding ver-
eisen van het land dat de te vervaardigen goederen zal ontvangen.
Het is niettemin wel verstaan dat, tenzij in een bijzonder geval
tussen de twee Regeringen uitdrukkelijk anders is overeengekomen,
de Verenigde Staten een dergelijke eerdere vaststelling en aanduiding
van het land dat de te vervaardigen goederen uiteindelijk zal ont-
vangen, later kunnen wijzigen.

„15. Contractbepalingen

„Voorzover de wetten van de Verenigde Staten het gebruik van
een contract verbieden, waarbij betaling is gebaseerd op de kostprijs
plus een percentage van die kostprijs,, wordt overeengekomen, dat
een dergelijk systeem van betalingsvaststelling niet toegepast zal
worden in contracten, die tussen de Regering van de Verenigde Staten
en hetzij particuliere contractanten, hetzij de Nederlandse Regering
zullen worden gesloten. Bovendien verklaart de Nederlandse Regering,
dat zij geen gebruik zal maken van het soort contracten, waarin
betaling wordt vastgesteld op basis van kostprijs plus een percentage
van de kostprijs, in sub-contracten krachtens enig contract tussen de
Regering van de Verenigde Staten en de Nederlandse Regering
gesloten.

„Ter informatie van de aankoop-officier van de Verenigde Staten
verklaart de Nederlandse Regering, dat er in Nederland geen wet
bestaat die inhouding van overwinst toestaat, gelijk aan de "Re-
negotiation Act" van de Verenigde Staten. De beide Regeringen
kunnen in contracten tussen hen gesloten overeenkomen, dat bepa-
lingen worden opgenomen, die de omvang van winst van sub-
contractanten beperken. In dergelijke gevallen zal de Nederlandse
Regering alle winsten, terugbetaald door dergelijke sub-contractanten,
aan de Regering van de Verenigde Statten overdragen. Procedures
voor de vaststelling en het terugvorderen van winsten zullen door de
twee Regeringen worden overeengekomen.



„16. Kennisgeving van sub-contracten
„Ten aanzien van contracten, aangegaan tussen de Regeringen

van Nederland en de Verenigde Staten, zal de Nederlandse Regering
aan de "contracting officers" van de Verenigde Staten die inlich-
tingen verschaffen, waarom mocht worden verzocht, betreffende de
plaatsing van sub-contracten en aankooporders door de Nederlandse
Regering onder zulke tussen de Regeringen gesloten contracten.

„17. Winstuitsluitïngsclausule
„Het is de bedoeling, dat op offshore procurement contracten,

aangegaan tussen de Regering van de Verenigde Staten en de Neder-
landse Regering, door de Nederlandse Regering geen winst van welke
aard — daaronder begrepen winsten voortvloeiende uit wisselkoers-
schommelingen — zal worden gemaakt. De Nederlandse Regering
stemt erin toe, vóór 31 December 1954 of eventueel op een latere
tussen de twee Regeringen overeen te komen datum, vast te stellen
of zij dergelijke winst heeft gemaakt, in welk geval, of in geval de
Regering van de Verenigde Staten vóór die datum van oordeel is dat
dergelijke winst kan zijn gemaakt, de Nederlandse Regering erin toe-
stemt, met de Regering van de Verenigde Staten besprekingen te
openen teneinde het bestaan en het bedrag van een dergelijke winst
vast te stellen. Tijdens die besprekingen zal de Regering van de
Verenigde Staten inzage mogen nemen van die documenten en
boekhoudingsgegevens, welke nodig mochten blijken om de feiten
vast te stellen. Voor de berekening van de winsten waarvan hier
sprake is, zullen de contracten als één geheel worden genomen en
zal rekening worden gehouden met de stijging van kosten, die voor
de Nederlandse Regering mochten zijn voortgevloeid uit de contrac-
ten tengevolge van een schommeling van wisselkoersen. Indien als
resultaat van de besprekingen tussen beide Regeringen wordt vast-
gesteld, dat door de Nederlandse Regering op de gezamenlijke con-
tracten een netto-winst is gemaakt, zal zij het bedrag van die winst
aan de Regering van de Verenigde Staten terugbetalen overeenkomstig
voorzieningen en procedures, die tussen de twee Regeringen zullen
worden overeengekomen.

„Dit artikel zal niet zo worden uitgelegd, dat het op enige wijze
die winstterugbetalingsbepalingen, die in individuele contracten zijn
vervat, aantast."

Tevens werd overeenstemming bereikt ten aanzien van de standaard
clausules bedoeld in artikel 12 van het Memorandum van Overeen-
komst, welke zijn opgenomen in een model-contract. Een specimen
van dit contract is bij deze Nota gevoegd als Bijlage No. 1.

Deze Nota en Uwer Excellentie's bevestigend antwoord zullen
ten aanzien van deze aangelegenheid een overeenkomst vormen welke



in werking zal treden op de datum waarop aan de Amerikaanse
Ambassade wordt medegedeeld, dat de in Nederland grondwettelijk
vereiste goedkeuring is verkregen. Inmiddels stel ik voor dat de
partijen bij deze Overeenkomst haar bepalingen zullen toepassen met
ingang van de datum van Uwer Excellentie's antwoord.

Indien een van onze Regeringen deze Overeenkomst mocht wensen
te wijzigen of te beëindigen, zullen de beide Regeringen overleg
plegen teneinde de gevolgen onder ogen te zien welke een dergelijke
wijziging of beëindiging zou kunnen hebben voor krachtens deze
Overeenkomst afgesloten contracten. Een dergelijk overleg zal plaats
vinden onverminderd de verplichtingen en aansprakelijkheden welke
op dat ogenblik krachtens de bepalingen van deze Overeenkomst
mochten zijn ontstaan.

Gelief, Excellentie, de hernieuwde verzekering van mijn bijzondere
hoogachting te aanvaarden.

(w.g.) H. FREEMAN MATTHEWS
Bijlage:
Specimen van model-contract1).

Zijner Excellentie J. W. Beyen,
Minister van Buitenlandse Zaken,
's-Gravenhage.

No., II
MINISTERIE

VAN BUITENLANDSE ZAKEN
"s-Gravenhage, 7 Mei 1954.

Excellentie,
Ik heb de eer, de ontvangst te bevestigen van Uwer Excellentie's

Nota van 15 April 1954, luidende als volgt:
(zoals in No. I)

Ik heb de eer Uwer Excellentie mede te delen, dat de Nederlandse
Regering bereid is, bovenstaande bepalingen te aanvaarden en Uwer
Excellentie's Nota en dit antwoord te beschouwen een Overeenkomst
te vormen welke in werking zal treden op de datum waarop door de
Nederlandse Regering aan de Regering van . de Verenigde Staten
mededeling wordt gedaan, dat de in Nederland grondwettelijk vereiste
goedkeuring is verkregen. Niettegenstaande het voorgaande zullen
partijen bij deze Overeenkomst haar bepalingen met ingang van
heden toepassen. Indien een van Onze Regeringen deze Overeenkomst
mocht wensen te wijzigen of te beëindigen, zullen de beide Regeringen

l) Vertaling niet afgedrukt.



overleg plegen teneinde de gevolgen onder ogen te zien welke een
dergelijke wijziging of beëindiging zou kunnen hebben voor krachtens
deze Overeenkomst afgesloten contracten. Een dergelijk overleg zal
plaats vinden onverminderd de verplichtingen en aansprakelijkheden
welke op dat ogenblik krachtens de bepalingen van deze Overeen-
komst mochten zijn ontstaan.

Gelief, Excellentie, de hernieuwde verzekering van mijn bijzondere
hoogachting te aanvaarden.

(w.g.) J. W. BEYEN.
Bijlage:
Specimen van model-contract,

Zijner Excellentie H. Freeman Matthews,
Ambassadeur van de Verenigde Staten van Amerika,
's-Gravenhage.

D. GOEDKEURING

De in de nota's vervatte overeenkomst behoeft de goedkeuring
der Staten-Generaal ingevolge artikel 60, lid 2, der Grondwet,
alvorens in werking te kunnen treden.

G. INWERKINGTREDING

De bepalingen, in de nota's vervat, zullen, ingevolge het gestelde
in het slot van beide nota's, in werking treden op de dag waarop
vanwege de Nederlandse Regering aan de Amerikaanse Regering
wordt medegedeeld, dat de in Nederland grondwettelijk vereiste
goedkeuring is verkregen,. Deze bepalingen worden, op grond van
het te zelfder plaatse gestelde, van 7 Mei 1954 af voorlopig toegepast.

J. GEGEVENS

Zie voor het op 4 April 1949 te Washington gesloten Noord-
Atlantisch Verdrag, waarnaar in artikel 1 en elders in bovenstaand
„Memorandum of Understanding" wordt verwezen, laatstelijk Trb.
1953, 62.

Zie voor het op 27 Mei 1952 te Parijs gesloten Verdrag tot op-
richting van de Europese Defensie Gemeenschap, welke Defensie
Gemeenschap in artikel 1 en elders in het „Memorandum" wordt
genoemd, Trb. 1952, 150.

Zie voor de op 2 Juli 1948 te 's-Gravenhage gesloten Overeen-
komst tussen het Koninkrijk der Nederlanden en de Verenigde Staten
van Amerika tot economische samenwerking, naar welke Overeen-
komst in artikel 1 van het „Memorandum" wordt verwezen, Trb.
1953, 1.



Zie voor de op 7 Maart 1952 te 's-Gravenhage tussen de Neder-
landse en de Amerikaanse Regering gewisselde nota's inzake ont-
heffing van belastingen met betrekking tot Amerikaanse uitgaven
in Nederland voor de gemeenschappelijke defensie, naar welke nota's
in artikel 11 van het „Memorandum" en op verschillende plaatsen
in het „Model-Contract" wordt verwezen, Trb. 1952, 83.

Zie voor het op 27 Januari 1950 te Washington gesloten Verdrag
tussen het Koninkrijk der Nederlanden en de Verenigde Staten van
Amerika tot wederzijdse hulpverlening inzake verdediging, naar welk
Verdrag in artikel 13 van het „Memorandum" wordt verwezen, Trb.,
1952, 19.

Zie voor het op 19 Juni 1951 te Londen tussen de Staten die partij
zijn bij het Noord-Atlantisch Verdrag gesloten Verdrag nopens de
rechtspositie van hun krijgsmachten, naar welk Verdrag in artikel 13
van het „Memorandum" wordt verwezen, Trb. 1953, 10.

Uitgegeven de vier en twintigste Juni 1954.

De Minister van Buitenlandse Zaken,
J. W. BEYEN.


