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Besluit van 25 april 2001, houdende vaststelling
van het Besluit voorkoming dubbele belasting
Nederland en Taiwan

Wij Beatrix, bij de gratie Gods, Koningin der Nederlanden, Prinses van
Oranje-Nassau, enz. enz. enz.

Op voordracht van de Staatssecretaris van Financién van 9 maart 2001,
nr. IFZ 2001/189 M, Directoraat-Generaal voor Fiscale Zaken, Directie
Internationale Fiscale Zaken;

Gelet op artikel 37 van de Algemene wet inzake rijksbelastingen;

De Raad van State gehoord (advies van 23 maart 2001, nr. 01.001283);

Gezien het nader rapport van de Staatssecretaris van Financién van
18 april 2001, nr. IFZ 2001/290 M; Directoraat-Generaal voor Fiscale Zaken,
Directie Internationale Fiscale Zaken;

Hebben goedgevonden en verstaan:
Artikel 1

Ter voorkoming van dubbele belasting en ter voorkoming van het
ontgaan van belasting met betrekking tot belastingen naar het inkomen
vindt de op 27 februari 2001 tussen het Taipei Representative Office in the
Netherlands en het Netherlands Trade and Investment Office in Taipei
gesloten overeenkomst ter voorkoming van dubbele belasting toepassing
indien deze overeenkomst overeenkomstig wordt toegepast in Taiwan.

Artikel 2

Dit besluit treedt in werking met ingang van een bij koninklijk besluit te
bepalen tijdstip.

Artikel 3

Dit Besluit houdt op van toepassing te zijn:

a. ingeval het beginsel van wederkerigheid niet in acht wordt genomen;
of

b. op het moment waarop de bepalingen van de overeenkomst ter
voorkoming van dubbele belasting die op 27 februari 2001 is gesloten
door het Taipei Representative Office in the Netherlands en het Nether-
lands Trade and Investment Office, geen toepassing meer vinden.
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Het advies van de Raad van State wordt niet
openbaar gemaakt op grond van artikel 25a,
vijfde lid jo vierde lid, onder b van de Wet op
de Raad van State, omdat het zonder meer
instemmend luidt.

STB6322

ISSN 0920 - 2064
Sdu Uitgevers
's-Gravenhage 2001

Artikel 4

Dit besluit wordt aangehaald als: Besluit voorkoming dubbele belasting
Nederland en Taiwan.

Lasten en bevelen dat dit besluit met de daarbij behorende nota van
toelichting in het Staatsblad zal worden geplaatst.

's-Gravenhage, 25 april 2001
Beatrix

De Staatssecretaris van Financién,

W. J. Bos
Uitgegeven de tiende mei 2001
De Minister van Justitie,
A. H. Korthals
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NOTA VAN TOELICHTING

Op grond van artikel 37 van de Algemene wet inzake rijksbelastingen
(AWR) heb ik de bevoegdheid om op basis van wederkerigheid
voorkoming van dubbele belasting te regelen in de relatie tot onder
andere een ander deel van het Koninkrijk, een andere Mogendheid en een
bestuurlijke eenheid. Taiwan is een bestuurlijke eenheid in de zin van
artikel 37 AWR. Het belastingverdrag tussen Nederland en China (Trb.
1987, 93) vindt geen toepassing in de relatie tot Taiwan.

Door het Netherlands Trade and Investment Office te Taipei en het
Taipei Representative Office in the Netherlands is overeenstemming
bereikt over een regeling ter voorkoming van dubbele belasting in de
relatie Nederland — Taiwan (als bijlage bijgevoegd). Deze regeling zal door
Nederland worden toegepast zo lang deze ook in Taiwan wordt toegepast.

De Staatssecretaris van Financién,
W. J. Bos

Staatsblad 2001 213 3



Bijlage bij de nota van toelichting van het Besluit voorkoming
dubbele belasting Nederland en Taiwan

AGREEMENT

BETWEEN THE TAIPEI REPRESENTATIVE OFFICE IN THE
NETHERLANDS AND THE NETHERLANDS TRADE AND
INVESTMENT OFFICE IN TAIPEI FOR THE AVOIDANCE OF DOUBLE
TAXATION AND THE PREVENTION OF FISCAL EVASION WITH
RESPECT TO TAXES ON INCOME

THE TAIPEI REPRESENTATIVE OFFICE IN THE NETHERLANDS
(TRON)

and

THE NETHERLANDS TRADE AND INVESTMENT OFFICE IN TAIPEI
(NTIO)

DESIRING to conclude an Agreement for the avoidance of double
taxation and the prevention of fiscal evasion with respect to taxes on
income,

Have agreed as follows:
Article 1
Personal scope

This Agreement shall apply to persons who are residents of one or both
of the territories.

Article 2
Taxes Covered

1. This Agreement shall apply to taxes on income imposed on behalf of
each territory, or its subdivisions or local authorities, irrespective of the
way they are levied.

2. The existing taxes to which the Agreement shall apply are:

a) in the territory in which the taxation law administered by the
Department of Taxation, Ministry of Finance, Taipei, is applied:

(i) the profit seeking enterprise income tax;

(ii) the individual consolidated income tax;

b) in the territory in which the taxation law administered by the
Netherlands Ministry of Finance is applied:

(i) income tax, de inkomstenbelasting;

(ii) wages tax, de loonbelasting;

(iii) company tax, de vennootschapsbelasting, including the Govern-
ment share in the net profits of the exploitation of natural resources levied
pursuant to the Mijnwet 1810 (the Mining Act of 1810) with respect to
concessions issued from 1967, or pursuant to the Mijnwet Continentaal
Plat 1965 (the Netherlands Continental Shelf Mining Acting Act of 1965);

(iv) dividend tax, de dividendbelasting.

3. This Agreement shall also apply to any identical or substantially

similar taxes which are imposed after the date of signature of the
Agreement in addition to, or in place of, the existing taxes. The competent
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authorities shall notify each other of any significant changes which have
been made in their respective taxation laws.

Article 3
General Definitions

1. For the purposes of this Agreement, unless the context otherwise
requires:

a) the term «territory» means the territory referred to in subparagraph
2(a) or 2(b) of Article 2, as the case may be. The term «territory» shall not
include ships of an enterprise of a territory;

b) the term «person» includes an individual, a company and any other
body of persons;

c) the term «company» means any body corporate or any entity which
is treated as a body corporate for tax purposes;

d) the terms «enterprise of a territory» and «enterprise of the other
territory» mean respectively an enterprise carried on by a resident of a
territory and an enterprise carried on by a resident of the other territory;

e) the term «international traffic» means any transport by a ship or
aircraft operated by an enterprise that has its place of effective
management in a territory, except when the ship or aircraft is operated
solely between places in the other territory;

f) the term «competent authority» means, in the case of the territory in
which the taxation law administered by the Department of Taxation,
Ministry of Finance, Taipei is applied, the Department of Taxation or its
authorized representative, in the case of the territory in which the taxation
law administered by the Netherlands Ministry of Finance is applied, the
Ministry of Finance of the Netherlands or its authorized representative.

2. As regards the application of the Agreement at any time in a territory,
any term not defined therein shall, unless the context otherwise requires,
have the meaning that it has at that time under the laws of that territory
for the purposes of the taxes to which the Agreement applies, any
meaning under the applicable tax laws of that territory prevailing over a
meaning given to the term under other laws of that territory.

Article 4
Resident

1. For the purposes of this Agreement, the term «resident of a territory»
means any person who, under the laws of that territory, is liable to tax
therein by reason of his domicile, residence, place of management, place
of incorporation or any other criterion of a similar nature, and also
includes the territories referred to in subparagraphs 2(a) and 2(b) of
Article 2 and any political subdivision or local authority thereof.

2. A person is not a resident of a territory for the purposes of this
Agreement if that person is liable to tax in that territory in respect only of
income from sources in that territory, provided that this paragraph shall
not apply to individuals who are residents of the territory referred to in
subparagraph 2 (a) of Article 2 as long as resident individuals are taxed
only in respect of income from sources in that territory.
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3. Where by reason of the preceding provisions of this Article an
individual is a resident of both territories, then his status shall be
determined as follows:

a) he shall be deemed to be a resident only of the territory in which he
has a permanent home available to him; if he has a permanent home
available to him in both territories, he shall be deemed to be a resident of
the territory with which his personal and economic relations are closer
(centre of vital interests);

b) if the territory in which he has his centre of vital interests cannot be
determined, or if he has not a permanent home available to him in either
territory, he shall be deemed to be a resident only of the territory in which
he has an habitual abode;

c) if he has an habitual abode in both territories or in neither of them,
the competent authorities of the territories shall settle the question by
mutual agreement.

4. Where by reason of the provisions of paragraphs 1 and 2 a person
other than an individual is a resident of both territories, then it shall be
deemed to be a resident only of the territory in which its place of effective
management is situated.

Article 5
Permanent Establishment

1. For the purposes of this Agreement, the term «permanent
establishment» means a fixed place of business through which the
business of an enterprise is wholly or partly carried on.

2. The term «permanent establishment» includes especially:

a) a place of management;

b) a branch;

c) an office;

d) a factory;

e) a workshop, and

f) a mine, an oil or gas well, a quarry or any other place of extraction of
natural resources.

3. The term «permanent establishment» likewise encompasses:

a) a building site, a construction, assembly or installation project, but
only where such site or project lasts for a period of more than six months;

b) the furnishing of services, including consultancy services, by an
enterprise through employees or other personnel engaged by the
enterprise for such purpose, but only where activities of that nature
continue (for the same or a connected project) within the territory for a
period or periods aggregating more than 183 days within any 12-month
period.

4. Notwithstanding the preceding provisions of this Article, the term
«permanent establishment» shall be deemed not to include:

a) the use of facilities solely for the purpose of storage, display or
delivery of goods or merchandise belonging to the enterprise;
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b) the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose of storage, display, or delivery;

c¢) the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose of processing by another enterprise;

d) the maintenance of a fixed place of business solely for the purpose of
purchasing goods or merchandise or of collecting information, for the
enterprise;

e) the maintenance of a fixed place of business solely for the purpose of
carrying on, for the enterprise, any other activity of a preparatory or
auxiliary character;

f) the maintenance of a fixed place of business solely for any combi-
nation of activities mentioned in sub-paragraphs a) to e), provided that the
overall activity of the fixed place of business resulting from this combi-
nation is of a preparatory or auxiliary character.

5. Notwithstanding the provisions of paragraphs 1 and 2, where a
person - other than an agent of an independent status to whom
paragraph 6 applies — is acting on behalf of an enterprise and has, and
habitually exercises, in a territory an authority to conclude contracts in the
name of the enterprise, that enterprise shall be deemed to have a
permanent establishment in that territory in respect of any activities which
that person undertakes for the enterprise, unless the activities of such
person are limited to those mentioned in paragraph 4 which, if exercised
through a fixed place of business, would not make this fixed place of
business a permanent establishment under the provisions of that
paragraph.

6. An enterprise shall not be deemed to have a permanent
establishment in a territory merely because it carries on business in that
territory through a broker, general commission agent or any other agent
of an independent status, provided that such persons are acting in the
ordinary course of their business.

7. The fact that a company which is a resident of a territory controls or
is controlled by a company which is a resident of the other territory, or
which carries on business in that other territory (whether through a
permanent establishment or otherwise), shall not of itself constitute either
company a permanent establishment of the other.

Article 6
Income From Immovable Property

1. Income derived by a resident of a territory from immovable property
(including income from agriculture or forestry) situated in the other
territory may be taxed in that other territory.

2. The term «immovable property» shall have the meaning which it has
under the law of the territory in which the property in question is situated.
The term shall in any case include property accessory to immovable
property, livestock and equipment used in agriculture and forestry, rights
to which the provisions of general law respecting landed property apply,
usufruct of immovable property and rights to variable or fixed payments
as consideration for the working of, or the right to work, mineral deposits,
sources and other natural resources; ships, boats and aircraft shall not be
regarded as immovable property. Exploration and exploitation rights of
natural resources shall be regarded as immovable property of the territory
where these rights may be exercised.
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3. The provisions of paragraph 1 shall apply to income derived from the
direct use, letting, or use in any other form of immovable property.

4. The provisions of paragraphs 1 and 3 shall also apply to the income
from immovable property of an enterprise and to income from immovable
property used for the performance of independent personal services.

Article 7
Business Profits

1. The profits of an enterprise of a territory shall be taxable only in that
territory unless the enterprise carries on business in the other territory
through a permanent establishment situated therein. If the enterprise
carries on business as aforesaid, the profits of the enterprise may be
taxed in the other territory but only so much of them as is attributable to
that permanent establishment.

2. Subject to the provisions of paragraph 3, where an enterprise of a
territory carries on business in the other territory through a permanent
establishment situated therein, there shall in each territory be attributed to
that permanent establishment the profits which it might be expected to
make if it were a distinct and separate enterprise engaged in the same or
similar activities under the same or similar conditions and dealing wholly
independently with the enterprise of which it is a permanent
establishment.

3. In determining the profits of a permanent establishment, there shall
be allowed as deductions expenses which are incurred for the purposes of
the permanent establishment, including executive and general admini-
strative expenses so incurred, whether in the territory in which the
permanent establishment is situated or elsewhere.

4. Insofar as it has been customary in a territory to determine the
profits to be attributed to a permanent establishment on the basis of an
apportionment of the total profits of the enterprise to its various parts,
nothing in paragraph 2 shall preclude apportionment as may be
customary; the method of apportionment adopted shall, however, be such
that the result shall be in accordance with the principles contained in this
Article.

5. No profits shall be attributed to a permanent establishment by
reason of the mere purchase by that permanent establishment of goods
or merchandise for the enterprise.

6. For the purpose of the preceding paragraphs, the profits to be
attributed to the permanent establishment shall be determined by the
same method year by year unless there is good and sufficient reason to
the contrary.

7. Where profits include items of income which are dealt with

separately in other Articles of this Agreement, then the provisions of
those Articles shall not be affected by the provisions of this Article.
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Article 8
Shipping and Air Transport

1. Profits from the operation of ships or aircraft in international traffic
shall be taxable only in the territory in which the place of effective
management of the enterprise is situated.

2. For the purpose of this Article, profits from the operation of ships or
aircraft in international traffic shall include:

a) profits from the use, maintenance or rental of containers and related
equipment; and

b) profits from the rental of ships or aircraft on a full time, voyage or
bare boat basis;

if such use, maintenance or rental is incidental to the operation of ships
or aircraft in international traffic.

3. The provisions of paragraph 1 shall also apply to profits from the
participation in a pool, a joint business or an international operating
agency, but only so much of the profits so derived as is attributable to the
participant in proportion to its share in the joint operation.

Article 9
Associated Enterprises
1. Where

a) an enterprise of a territory participates directly or indirectly in the
management, control or capital of an enterprise of the other territory, or

b) the same persons participate directly or indirectly in the
management, control or capital of an enterprise of a territory and an
enterprise of the other territory,

and in either case conditions are made or imposed between the two
enterprises in their commercial or financial relations which differ from
those which would be made between independent enterprises, then any
profits which would, but for those conditions, have accrued to one of the
enterprises, but, by reason of those conditions, have not so accrued, may
be included in the profits of that enterprise and taxed accordingly.

2. Where the competent authority of a territory includes in the profits of
an enterprise of that territory — and taxes accordingly — profits on which
an enterprise of the other territory has been charged to tax in that other
territory and the profits so included are profits which would have accrued
to the enterprise of the first-mentioned territory if the conditions made
between the two enterprises had been those which would have been
made between independent enterprises, then the competent authority of
the other territory shall make an appropriate adjustment to the amount of
the tax charged therein on those profits. In determining such adjustment,
due regard shall be had to the other provisions of this Agreement and the
competent authorities of the territories shall if necessary consult each
other.
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Article 10
Dividends

1. Dividends paid by a company which is a resident of a territory to a
resident of the other territory may be taxed in that other territory.

2. However, such dividends may also be taxed in the territory of which
the company paying the dividends is a resident and according to the laws
of that territory, but if the beneficial owner of dividends is a resident of the
other territory, the tax so charged shall not exceed 10% of the gross
amount of the dividends.

3. The competent authorities of the territories shall by mutual
agreement settle the mode of application of paragraph 2.

4. The provisions of paragraph 2 shall not affect the taxation of the
company in respect of the profits out of which the dividends are paid.

5. The term «dividends» as used in this Article means income from
shares, or other rights, not being debt-claims participating in profits, as
well as income from other corporate rights which is subjected to the same
taxation treatment as income from shares by the taxation laws of the
territory of which the company making the distribution is a resident.

6. The provisions of paragraphs 1 and 2 shall not apply if the beneficial
owner of the dividends, being a resident of a territory, carries on business
in the other territory of which the company paying the dividends is a
resident, through a permanent establishment situated therein, or
performs in that other territory independent personal services from a
fixed base situated therein, and the holding in respect of which the
dividends are paid is effectively connected with such permanent
establishment or fixed base. In such case the provisions of Article 7 or
Article 14, as the case may be, shall apply.

7. Where a company which is a resident of a territory derives profits or
income from the other territory, no tax may be imposed in that other
territory on the dividends paid by the company, except insofar as such
dividends are paid to a resident of that other territory or insofar as the
holding in respect of which the dividends are paid is effectively connected
with a permanent establishment or a fixed base situated in that other
territory, nor subject the company’s undistributed profits to a tax on the
company'’s undistributed profits, even if the dividends paid or the
undistributed profits consist wholly or partly of profits or income arising
in such other territory.

Article 11
Interest

1. Interest arising in a territory and paid to a resident of the other
territory may be taxed in that other territory.

2. However, such interest may also be taxed in the territory in which it
arises and according to the laws of that territory, but if the beneficial
owner of the interest is a resident of the other territory, the tax so charged
shall not exceed 10% percent of the gross amount of the interest.

3. Notwithstanding the provisions of paragraph 2, interest arising in a
territory and paid to a resident of the other territory who is the beneficial
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owner thereof shall be taxable only in that other territory to the extent that
such interest:

a) is paid in respect of a bond, debenture or other similar obligation of a
public entity of a territory, or of a subdivision or local authority thereof; or

b) is paid to the other territory or a subdivision or local authority
thereof, a central bank of that other territory or to any instrumentality
(including a financial institution) controlled by that territory or subdivision
or local authority thereof; or

c) is paid between banks.

4. The competent authorities of the territories shall by mutual
agreement settle the mode of application of paragraphs 2 and 3.

5. The term «interest» as used in this Article means income from
debt-claims of every kind, whether or not secured by mortgage and
whether or not carrying a right to participate in the debtor’s profits, and in
particular, income from public securities and income from bonds or
debentures, including premiums and prizes attaching to such securities,
bonds or debentures. Penalty charges for late payment shall not be
regarded as interest for the purpose of this Article.

6. The provisions of paragraphs 1, 2 and 3 shall not apply if the
beneficial owner of the interest, being a resident of a territory, carries on
business in the other territory in which the interest arises, through a
permanent establishment situated therein, or performs in that other
territory independent personal services from a fixed base situated therein,
and the debt-claim in respect of which the interest is paid is effectively
connected with such permanent establishment or fixed base. In such case
the provisions of Article 7 or Article 14, as the case may be, shall apply.

7. Interest shall be deemed to arise in a territory when the payer is a
resident of that territory. Where, however, the person paying the interest,
whether he is a resident of a territory or not, has in a territory a
permanent establishment or a fixed base in connection with which the
indebtedness on which the interest is paid was incurred, and such interest
is borne by such permanent establishment or fixed base, then such
interest shall be deemed to arise in the territory in which the permanent
establishment or fixed base is situated.

8. Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the
amount of the interest, having regard to the debt-claim for which it is
paid, exceeds the amount which would have been agreed upon by the
payer and the beneficial owner in the absence of such relationship, the
provisions of this Article shall apply only to the last-mentioned amount. In
such case, the excess part of the payments shall remain taxable according
to the laws of each territory, due regard being had to the other provisions
of this Agreement.

Article 12
Royalties

1. Royalties arising in a territory and paid to a resident of the other
territory may be taxed in that other territory.

2. However, the royalties may also be taxed in the territory in which

they arise and according to the laws of that territory, but if the beneficial
owner of the royalties is a resident of the other territory, the tax so
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charged shall not exceed 10% percent of the gross amount of the
royalties.

3. The competent authorities of the territories shall by mutual
agreement settle the mode of application of paragraph 2.

4. The term «royalties» as used in this Article means payments of any
kind received as a consideration for the use of, or the right to use, any
copyright of literary, artistic or scientific work including cinematography
films or films or tapes used for radio or television broadcasting, any
patent, trade mark, design or model, plan, secret formula or process, or
for information concerning industrial, commercial, or scientific
experience.

5. The provisions of paragraphs 1 and 2 shall not apply if the beneficial
owner of the royalties, being a resident of a territory, carries on business
in the other territory in which the royalties arise, through a permanent
establishment situated therein, or performs in that other territory
independent personal services from a fixed base situated therein, and the
right or property in respect of which the royalties are paid is effectively
connected with such permanent establishment or fixed base. In such case
the provisions of Article 7 or Article 14, as the case may be, shall apply.

6. Royalties shall be deemed to arise in a territory when the payer is a
resident of that territory. Where, however, the person paying the royalties,
whether he is a resident of a territory or not, has in a territory a
permanent establishment or a fixed base in connection with which the
liability to pay the royalties was incurred, and such royalties are borne by
such permanent establishment or fixed base, then such royalties shall be
deemed to arise in the territory in which the permanent establishment or
fixed base is situated.

7. Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the
amount of the royalties, having regard to the use, right or information for
which they are paid, exceeds the amount which would have been agreed
upon by the payer and the beneficial owner in the absence of such
relationship, the provisions of this Article shall apply only to the
last-mentioned amount. In such case, the excess part of the payments
shall remain taxable according to the laws of each territory, due regard
being had to the other provisions of this Agreement.

Article 13
Capital Gains

1. Gains derived by a resident of a territory from the alienation of
immovable property referred to in Article 6 and situated in the other
territory may be taxed in that other territory.

2. Where a resident of a territory owns all or virtually all of the shares in
a company which is a resident of the other territory (other than a
company of which the shares are quoted on a stock exchange) and the
property of such company consists principally of immovable property
situated in that other territory, any gains derived by such resident from
the alienation of shares in that company may be taxed in that other
territory. For the purpose of this paragraph the term «immovable
property» does not include immovable property in which the business of
the company is carried on. The provision of this paragraph shall not apply
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if such gains are derived in the course of a corporate reorganisation,
amalgamation, division or similar transaction.

3. Gains from the alienation of movable property forming part of the
business property of a permanent establishment which an enterprise of a
territory has in the other territory or of movable property pertaining to a
fixed base available to a resident of a territory in the other territory for the
purpose of performing independent personal services, including such
gains from the alienation of such a permanent establishment (alone or
with the whole enterprise) or of such fixed base, may be taxed in that
other territory.

4. Gains from the alienation of ships or aircraft operated in international
traffic or movable property pertaining to the operation of such ships or
aircraft, shall be taxable only in the territory in which the place of effective
management of the enterprise is situated.

5. Gains from the alienation of any property other than that referred to
in paragraphs 1, 2, 3 and 4 shall be taxable only in the territory of which
the alienator is a resident.

6. Notwithstanding the provisions of paragraph 5, gains from the
alienation of shares or other corporate rights in a company resident under
the laws of that territory, and gains from the alienation of any other
securities which are subjected in that territory to the same taxation
treatment as gains from the alienation of such shares or other corporate
rights, derived by an individual who has been a resident of a territory, and
who has become a resident of the other territory, may be taxed in the
first-mentioned territory if the alienation of the shares, other corporate
rights or securities at any time during the ten years next following the
date on which the individual has ceased to be a resident of the first-
mentioned territory.

Article 14
Independent Personal Services

1. Income derived by an individual who is a resident of a territory in
respect of professional services or other independent activities shall be
taxable only in that territory unless such services are performed in the
other territory and:

a) the individual is present in the other territory for a period or periods
exceeding in the aggregate 183 days in any 12 month period commencing
or ending in the fiscal year of income concerned; or

b) a fixed base is regularly available to the individual in the other
territory for the purpose of performing the individual’s activities.

If the provisions of subparagraphs (a) or (b) are satisfied, the income
may be taxed in that other territory but only so much of it as is attribu-
table to activities performed during such period or periods or from that
fixed base.

2. The term «professional services» includes especially independent
scientific, literary, artistic, educational or teaching activities as well as the
independent activities of physicians, lawyers, engineers, architects,
dentists and accountants.
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Article 15
Dependent Personal Services

1. Subject to the provisions of Articles 16, 18, 19, and 21, the salaries,
wages and other similar remuneration derived by a resident of a territory
in respect of an employment shall be taxable only in that territory unless
the employment is exercised in the other territory. If the employment is so
exercised, such remuneration as is derived therefrom may be taxed in that
other territory.

2. Notwithstanding the provisions of paragraph 1, remuneration
derived by a resident of a territory in respect of an employment exercised
in the other territory shall be taxable only in the first-mentioned territory
if:

a) the recipient is present in the other territory for a period or periods
not exceeding in the aggregate 183 days in any twelve month period
commencing or ending in the fiscal year concerned, and

b) the remuneration is paid by, or on behalf of, an employer who is not
a resident of the other territory, and

c) the remuneration is not borne by a permanent establishment or a
fixed base which the employer has in the other territory.

3. Notwithstanding the preceding provisions of this Article, remune-
ration derived in respect of an employment exercised aboard a ship or
aircraft operated in international traffic, may be taxed in the territory in
which the place of effective management of the enterprise is situated.

Article 16
Directors’ and Supervisors’ Fees

Directors’ and supervisors’ fees and other similar remuneration derived
by a resident of a territory in his capacity as a member of the board of
directors (bestuurder) or supervisors (commissaris) of a company which is
a resident of the other territory may be taxed in that other territory.

Article 17
Artistes and Sportspersons

1. Notwithstanding the provisions of Articles 14 and 15, income derived
by a resident of a territory as an entertainer, such as a theatre, motion
picture, radio or television artiste, or a musician, or as a sportsperson,
from his personal activities as such exercised in the other territory, may
be taxed in that other territory.

2. Where income in respect of personal activities exercised by an
entertainer or a sportsperson in his capacity as such accrues not to the
entertainer or sportsperson himself but to another person, that income
may, notwithstanding the provisions of Articles 7, 14 and 15, be taxed in
the territory in which the activities of the entertainer or sportsperson are
exercised.

3. The provisions of paragraphs 1 and 2 shall not apply to income
derived from activities exercised in a territory by an entertainer or a
sportsperson if the visit to that territory is wholly or mainly supported by
public funds of the other territory as recognized by the territories. In such
case, the income shall be taxable only in the territory of which the
entertainer or sportsperson is a resident.
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Article 18
Pensions, Annuities and Social Security Payments

1. Subject to the provisions of paragraph 2 of Article 19, pensions and
other similar remuneration paid to a resident of a territory in consider-
ation of past employment and any annuity, shall be taxable only in that
territory if the pensions and other similar remuneration and annuities as
such are subject to the normal rate of income tax in that territory.

2. However, where such remuneration is not of a periodical nature and
it is paid in consideration of past employment in the other territory, or
where instead of the right to annuities a lump sum is paid, this remuner-
ation or this lump sum shall be taxable only in that other territory.

3. Any pension and other payment paid out under the provisions of a
social security system of a territory to a resident of the other territory shall
be taxable only in the first-mentioned territory.

4. The term «annuity» means a stated sum payable periodically at
stated times during life or during a specified or ascertainable period of
time under an obligation to make the payments in return for adequate and
full consideration in money or money’s worth.

Article 19
Public Service

1. Salaries, wages and other similar remuneration, other than a
pension, paid by a governing authority of a territory or a subdivision of
that territory or a local authority of that territory to an individual in respect
of services rendered to that territory or subdivision or authority shall be
taxable only in that territory. However, such salaries, wages and other
similar remuneration shall be taxable only in the other territory if the
services are rendered in that other territory and the individual is a resident
of that other territory who:

a) is a citizen or national in that territory; or
b) did not become a resident of that territory solely for the purpose of
rendering the services.

2. Any pension paid by, or out of funds created by, a governing
authority of a territory or by a local authority of that territory to an
individual in respect of services rendered to that territory or subdivision or
authority shall be taxable only in that territory. However, such pension
shall be taxable only in the other territory if the individual is a resident of,
and a citizen or national of, that territory.

3. The provisions of Article 15, 16, 17, and 18, shall apply to salaries,
wages and other similar remuneration, and to pensions, in respect of
services rendered in connection with a business carried on by a governing
authority of a territory or a subdivision of that territory or by a local
authority of that territory.

Article 20

Students and Trainees

Payments which a student, or an apprentice or trainee who is or was
immediately before visiting a territory a resident of the other territory and
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who is present in the first-mentioned territory solely for the purpose of his
education or training receives for the purpose of his maintenance,
education or training shall not be taxed in that territory, provided that
such payments arise from sources outside that territory.

Article 21
Professors and Researches

1. An individual who visits a territory for the purpose of teaching or
carrying out research at a university, college or other recognized
educational institution in that territory and who is a resident of the other
territory, shall be exempted from taxation in the first-mentioned territory
on remuneration for such teaching or research for a period not exceeding
two years from the date of his first visit for that purpose.

2. The provisions of paragraph 1 of this Article shall not apply to
income from research if such research is undertaken not in the public
interest but primarily for the private benefit of a specific person or
persons.

Article 22
Other Income

1. ltems of income of a resident of a territory, wherever arising, not
dealt with in the foregoing Articles of this Agreement shall be taxable only
in that territory.

2. The provisions of paragraph 1 shall not apply to income, other than
income from immovable property as defined in paragraph 2 of Article 6, if
the recipient of such income, being a resident of a territory, carries on
business in the other territory through a permanent establishment
situated therein, or performs in that other territory independent personal
services from a fixed base situated therein, and the right or property in
respect of which the income is paid is effectively connected with such
permanent establishment or fixed base. In such case the provisions of
Article 7 or Article 14, as the case may be, shall apply.

Article 23
Elimination of Double Taxation

1. In the case of a resident of the territory referred to in subparagraph
2(a) of Article 2 double taxation shall be avoided as follows:

Where a resident of the territory referred to in subparagraph 2(a) of
Article 2 derives income from the other territory, the amount of tax on that
income payable in that other territory (but excluding, in the case of a
dividend, tax paid in respect of the profits out of which the dividend is
paid) and in accordance with the provisions of this Agreement, shall be
credited against the tax levied in the first-mentioned territory imposed on
that resident. The amount of credit, however, shall not exceed the amount
of the tax in the first-mentioned territory on that income computed in
accordance with its taxation laws and regulations.

2. In the case of a resident of the territory referred to in subparagraph
2(b) of Article 2, double taxation shall be avoided as follows:
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a) when imposing tax on its residents, this territory may include in the
basis upon which such taxes are imposed the items of income which,
according to the provisions of this Agreement, may be taxed in the
territory referred to in subparagraph 2 (a) of Article 2;

b) where a resident of the territory referred to in subparagraph 2(b) of
Article 2 derives income which, in accordance which this Agreement, may
be taxed in the territory referred to in subparagraph 2(a) of Article 2, the
first-mentioned territory shall allow as a deduction from the tax on the
income of that resident, an amount equal to the tax paid in the other
territory. Such deduction shall, however, not exceed that part of the tax, as
computed before the deduction is given, which is attributable to the
income which according to the provisions of this Agreement may be
taxed in the first-mentioned territory;

c) the provisions of subparagraph b shall not apply, if and insofar as in
the territory referred to in subparagraph 2(b) of Article 2 under the
provisions of the domestic law for the avoidance of double taxation
applicable in that territory, items of income which according to this
Agreement may be taxed in the other territory are exempt in the first-
mentioned territory. In such case the first-mentioned territory shall
exempt such items of income by allowing a reduction of its tax computed
in conformity with the provisions of the domestic law for the avoidance of
double taxation applicable in the first-mentioned territory.

Article 24
Non-Distrimination

1. Nationals of a territory shall not be subjected in the other territory to
any taxation or any requirement connected therewith, which is other or
more burdensome than the taxation and connected requirements to
which nationals of that other territory in the same circumstances, are or
may be subjected. This provision shall, notwithstanding the provisions of
Article 1, also apply to persons who are not residents of one or both of the
territories.

2. The taxation on a permanent establishment which an enterprise of a
territory has in the other territory shall not be less favourably levied in
that other territory than the taxation levied on enterprises of that other
territory carrying on the same activities. This provision shall not be
construed as obliging the competent authority of a territory to grant to
residents of the other territory any personal allowances, reliefs and
reductions for taxation purposes on account of civil status or family
responsibilities which it grants to its own residents.

3. Except where the provisions of paragraph 1 of Article 9, paragraph 8
of Article 11, or paragraph 7 of Article 12, apply, interest, royalties, and
other disbursements paid by an enterprise of a territory to a resident of
the other territory shall, for the purposes of determining the taxable
profits of such enterprise, be deductible under the same conditions as if
they had been paid to a resident of the first-mentioned territory.

4. Enterprises of a territory, the capital of which is wholly or partly
owned or controlled, directly or indirectly, by one or more residents of the
other territory, shall not be subjected in the first-mentioned territory to
any taxation or any requirement connected therewith which is other or
more burdensome than the taxation and connected requirements to
which other similar enterprises of the first-mentioned territory are or may
be subjected.
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5. In this Article the term «taxation» means taxes which are the subject
of this Agreement.

Article 25
Mutual Agreement Procedure

1. Where a person considers that the actions of competent authorities
of one or both of the territories result or will result for him in taxation not
in accordance with the provisions of this Agreement, he may, irrespective
of the remedies provided by the domestic law of those territories, present
his case to the competent authority of the territory of which he is a
resident or, if his case comes under paragraph 1 of Article 24, to that of
the territory of which he is a national. The case must be presented within
three years from the first notification of the action resulting in taxation not
in accordance with the provisions of the Agreement.

2. The competent authority shall endeavour, if the objection appears to
it to be justified and if it is not itself able to arrive at a satisfactory
solution, to resolve the case by mutual agreement with the competent
authority of the other territory, with a view to the avoidance of taxation
which is not in accordance with the Agreement. Any agreement reached
shall be implemented notwithstanding any time limits in the domestic law
of the territory.

3. The competent authorities of the territories shall endeavour to
resolve by mutual agreement any difficulties or doubts arising as to the
interpretation or application of the Agreement. They may also consult
together for the elimination of double taxation in cases not provided for in
the Agreement.

4. The competent authorities of the territories may communicate with
each other directly for the purpose of reaching an agreement in the sense
of the preceding paragraphs.

Article 26
Exchange of Information

1. The competent authorities of the territories shall exchange such
information as is necessary for carrying out the provisions of this
Agreement. Any information so exchanged shall be treated as secret and
shall be disclosed only to persons or authorities (including courts and
administrative bodies) concerned with the assessment or collection of, the
enforcement or prosecution in respect of, or the determination of appeals
in relation to, the taxes covered by the Agreement. Such persons or
authorities shall use the information only for such purposes. They may
disclose the information in public court proceedings or in judicial
decisions.

2. In no case shall the provisions of paragraph 1 be construed so as to
impose on the competent authority of a territory the obligation:

a) to carry out administrative measures at variance with the laws and
the administrative practice of that or of the other territory;

b) to supply information which is not obtainable under the laws or in
the normal course of the administration of that or of the other territory;
c) to supply information which would disclose any trade, business,

industrial, commercial or professional secret or trade process, or
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information, the disclosure of which would be contrary to public policy
(order public).

3. This Article shall not affect the rights and safeguards available to
persons under the laws or the administrative practice in the territory
requested to exchange information under paragraph 1.

4. The competent authorities of the territories shall by mutual
agreement settle the mode of application of this Article.

Article 27
Entry Into Force

1. This Agreement shall enter into force on the later of the dates on
which the Taipei Representative Office in the Netherlands, and the
Netherlands Trade and Investment Office in Taipei notify each other in
writing that the processes required for the entry into force of this
Agreement in their respective territories have been complied with.

2. This Agreement shall have effect:

a) in respect of taxes withheld at source, for amounts paid or credited
on or after the first day of the second month following the entry into force
of the Agreement; and

b) in respect of other taxes on income, for taxable years beginning on or
after 1 January in the year next following the entry into force of the
Agreement.

Article 28
Termination

This Agreement shall remain in force indefinitely, but the Taipei
Representative Office in the Netherlands, and the Netherlands Trade and
Investment Office in Taipei may terminate the Agreement, by giving
written notice of termination on or before 30 June of any calendar year
following after the period of five years from the entry into force of the
Agreement.

In such case, the Agreement shall cease to have effect for taxable years
beginning on or after 1 January in the year next following that in which
the notice of termination is given.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto,
have signed this Agreement.

DONE in duplicate at .................. on this .............. day of ............. ,
20....... in the English language.

FOR THE TAIPEI REPRESENTATIVE OFFICE IN THE NETHERLANDS
FOR THE NETHERLANDS TRADE AND INVESTMENT OFFICE IN
TAIPEI

PROTOCOL

At the moment of signing the Agreement for the avoidance of double
taxation and the prevention of fiscal evasion with respect to taxes on
income, this day concluded between the TRON and the NTIO, the
undersigned have agreed that the following provisions shall form an
integral part of the Agreement.
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I. Ad paragraph 1, subparagraph c of Article 3

In case an entity that is treated as a body corporate for tax purposes is
liable as such to tax in a territory, but the income of that entity is taxed in
the other territory respectively as income of the participants in that entity,
the competent authorities shall take such measures that on the one hand
no double taxation remains, but on the other hand it is prevented that
merely as a result of application of the Agreement income is (partly) not
subject to tax.

II. Ad Article 4

1. Funds established by public entities of a territory for mutual benefits
for the employees of these public entities, and pension funds recognized
as such and controlled by statutory provisions in a territory, and of which
the income is generally exempt from tax in that territory, shall be
regarded as a resident of that territory.

2. Anindividual living aboard a ship without any real domicile in either
of the territories shall be deemed to be a resident of the territory in which
the ship has its home harbour.

Ill. Ad Article 7

In respect of paragraphs 1 and 2 of Article 7, where an enterprise of a
territory sells goods or merchandise or carries on business in the other
territory through a permanent establishment situated therein, the profits
of that permanent establishment shall not be determined on the basis of
the total amount received by the enterprise, but shall be determined only
on the basis of that portion of the income of the enterprise that is
attributable to the actual activity of the permanent establishment in
respect of such sales of business. Specifically, in the case of contracts for
the survey, supply, installation or construction of industrial, commercial or
scientific equipment or premises, or of public works, when the enterprise
has a permanent establishment, the profits attributable to such permanent
establishment shall not be determined on the basis of the total amount of
the contract, but shall be determined only on the basis of that part of the
contract that is effectively carried out by the permanent establishment in
the territory where the permanent establishment is situated. The profits
related to that part of the contract which is carried out by the head office
of the enterprise shall be taxable only in the territory of which the
enterprise is a resident.

IV. Ad Article 9

It is understood, however, that the mere fact that associated enterprises
have concluded arrangements, such as costsharing arrangements or
general services agreements, for or based on the allocation of executive,
general administrative, technical and commercial expenses, research and
development expenses and other similar expenses, is not enough to
presume a condition as meant in paragraph 1 of Article 9. However, this
does not prevent one of the territories from checking the above-
mentioned arrangements for conditions as meant in this paragraph.

V. Ad Articles 10 and 13
It is understood that income received in connection with the (partial)

liquidation of a company or a purchase of own shares by a company is
treated as income from shares and not as capital gains.
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VI. Ad Article 11

It is understood that an instrumentality (including a financial institution)
is controlled by a territory or subdivision or local authority thereof if that
territory or subdivision or local authority thereof holds at least 50 per cent
of the capital of that instrumentality.

VIl. Ad Article 18

Pensions and other similar remuneration or annuities paid to a resident
of a territory shall be considered to be subject as such to the normal rate
of income tax if:

a) at least 90 per cent of the gross amount of the pensions and other
similar remuneration or annuities is effectively taxed at the generally
applicable rate for income derived from dependent personal services; or
b) the total amount of the pensions and other similar remuneration or
annuities does not exceed the sum of 20 000 Euro in any calendar year.

VIlIl. Ad Article 18, paragraphs 2 and 3, and Article 19, paragraphs 1 and 2

It is understood that the provisions of paragraph 2 and 3 of Article 18
and paragraphs 1 and 2 of Article 19 do not prevent the territory referred
to in paragraph 2 (b) of Article 2 from applying the provisions of
paragraph 2 of Article 23 of the Agreement.
IX. Ad Article 24

Contributions paid by, or on behalf of, an individual who is a resident of
a territory to a pension plan that is recognized for tax purposes in the
other territory shall be treated in the same way for tax purposes in the
first-mentioned territory as a contribution paid to a pension plan that is
recognized for tax purposes in that first-mentioned territory, provided that

a) such contributions to such pension plan were paid by, or on behalf of,
that individual before he became a resident of the first-mentioned
territory; and

b) the competent authority of the first-mentioned territory agrees that
the pension plan corresponds to a pension plan recognized for tax
purposes by that territory.

For the purpose of this paragraph, the term «pension plan» includes a
pension plan created under a public social security system.

IN WITNESS whereof the undersigned have signed this Protocol.

DONE at The Hague this 27th day of February, 2001 in duplicate, in the
English language.

For the Taipei Representative Office in the Netherlands,
Ku Chung-lien (signed)
For the Netherlands Trade and Investment Office in Taipei,

Siebe K. Schuur (signed)
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OVEREENKOMST TUSSEN TAIPEI REPRESENTATIVE OFFICE IN
THE NETHERLANDS EN NETHERLANDS TRADE AND
INVESTMENT OFFICE TOT HET VERMIJDEN VAN DUBBELE
BELASTING EN HET VOORKOMEN VAN HET ONTGAAN VAN
BELASTING MET BETREKKING TOT BELASTINGEN NAAR HET
INKOMEN

TOELICHTING
$ 1. Inleiding

De onderhavige overeenkomst is tussen het Taipei Representative Office
in the Netherlands (hierna TRON) en het Netherlands Trade and Invest-
ment Office (hierna NTIO) op 27 februari 2001 te Den Haag gesloten. In de
overeenkomst hebben partijen regels neergelegd over de wijze waarop in
de relatie tussen de gebieden Taiwan en Nederland dubbele belasting
over het inkomen kan worden voorkomen. Daarnaast regelt de overeen-
komst, onder meer met het oog op het voorkomen van het ontgaan van
belasting, de onderlinge uitwisseling van fiscale gegevens. De overeen-
komst is geen verdrag. Taiwan heeft geen verdragsluitende bevoegdheid,
omdat het door Nederland niet als staat wordt erkend. De overeenkomst
is juridisch (internationaalrechtelijk) niet bindend. In Nederland wordt
juridische binding gerealiseerd op basis van artikel 37 Algemene wet
inzake rijksbelastingen. In de relaties van Taiwan met Australié, Indonesig,
Nieuw-Zeeland en Vietnam wordt inmiddels op vergelijkbare wijze in de
voorkoming van dubbele belasting voorzien.

§ 2. Verloop van de besprekingen

Al in de jaren ‘80 werd het ontbreken van een regeling ter voorkoming
van dubbele belasting tussen de gebieden Taiwan en Nederland door het
VNO, nu VNO-NCW, als een groot gemis ervaren. VNO-NCW heeft
namens het Nederlandse bedrijfsleven dan ook meerdere malen op de
totstandkoming van een dergelijke regeling aangedrongen. De wens van
het Nederlandse bedrijfsleven vormde de aanleiding voor het NTIO om de
onderhavige overeenkomst met TRON te sluiten. Als basis voor de door
NTIO met TRON gevoerde besprekingen diende een ontwerp van TRON
dat veel gelijkenis met het OESO-modelbelastingverdrag van 1997
vertoont, maar waarin ook elementen van het VN-modelbelastingverdrag
zijn verwerkt. Voor NTIO vormde de inzet van de besprekingen de sluiting
van een overeenkomst die zoveel mogelijk bij het Nederlandse beleid
inzake onderhandelingen over belastingverdragen zou aansluiten. Dit
Nederlandse beleid is neergelegd in de notitie Uitgangspunten van het
beleid op het terrein van het internationaal fiscaal (verdragen)recht
(kamerstukken Il 1997/98, 25 087, nr. 4).

Na verschillende schriftelijke uitwisselingen van standpunten tussen
beide partijen vond een eerste gespreksronde over een regeling ter
voorkoming van dubbele belasting van 30 november tot en met
3 december 1999 in Taipei plaats. De hierop volgende besprekingen
werden van 26 juni tot en met 29 juni 2000 in Den Haag gevoerd. Tijdens
deze tweede gespreksronde werd overeenstemming over de inhoud van
de regeling bereikt.

Het tussen de partijen bereikte resultaat houdt volgens NTIO op een
bevredigende wijze rekening met de belangen van het Nederlandse
bedrijfsleven. In dit verband kan worden gewezen op de volgende door
NTIO naar voren gebrachte wensen die tijdens de besprekingen voor een
groot deel konden worden gerealiseerd:
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— de toegang van pensioenfondsen tot de overeenkomst (protocol-
bepaling Il ad artikel 4);

— een winstartikel (artikel 7) inclusief de wijze van winsttoerekening aan
bedrijfsklare projecten (protocolbepaling Ill ad artikel 7);

— een bepaling inzake corresponderende winstcorrecties (artikel 9) en
inzake overeenkomsten tot verdeling van concernkosten (protocol-
bepaling IV ad artikel 9);

— de definitie van royalty niet omvat vergoeding voor zowel technische
diensten als het gebruik van bepaalde uitrustingen (artikel 12);

— de toewijzing van het heffingsrecht aan het voormalige woongebied
over winst behaald met de vervreemding van aandelen binnen een
tienjaarstermijn (artikel 13, zesde lid);

— een bronheffing voor afkoopsommen van pensioenen en lijfrenten
(artikel 18, tweede lid) en voor pensioen- en lijfrentetermijnen van een
zekere omvang (protocolbepaling VIl ad artikel 18) alsmede een
brongebiedheffing voor sociale-zekerheidsuitkeringen (artikel 18, derde
lid); en

— een bepaling inzake de aftrekbaarheid van pensioendotaties (protocol-
bepaling IX ad artikel 24).

Teneinde rekening te houden met de specifieke wensen van TRON is
NTIO op enkele punten van zijn oorspronkelijke inzet afgeweken. Deze
specifieke wensen betreffen in het bijzonder:

— het aanmerken van een plaats van een uitvoering van een bouwwerk
of van constructie-, installatie- of montagewerkzaamheden als een vaste
inrichting indien de duur daarvan een termijn van 6 maanden overschrijdt
(artikel 5, derde lid, onderdeel a);

— het aanmerken van een verrichting van diensten als een vaste
inrichting indien de duur daarvan meer dan 183 dagen in een twaalf-
maandsperiode bedraagt (artikel 5, derde lid, onderdeel b). Een verge-
lijkbare bepaling is voor zelfstandigen in artikel 14, derde lid, opgenomen;

— een bronheffingsrecht van 10% voor dividenden, interest en royalty’s
(artikel 10, tweede lid, artikel 11, tweede lid, en artikel 12, tweede lid);

— de toewijzing van het heffingsrecht over winst behaald met de
vervreemding van aandelen in een onroerend goed lichaam aan het
gebied waar dit lichaam is gevestigd (artikel 13, tweede lid); en

— de beperking van de non-discriminatiebepaling tot de in de overeen-
komst genoemde belastingen.

In de hierna volgende paragraaf 3 zullen de overeengekomen resultaten
op hoofdlijnen worden uiteengezet. Daarbij zullen de belangrijkste door
NTIO overeengekomen afwijkingen van het NTIO-uitgangspunt worden
aangegeven.

§ 3. Artikelsgewijze toelichting

Belastingen waarop de overeenkomst van toepassing is (artikel 2)

Taiwan kent onder andere een winstbelasting en een inkomstenbe-
lasting. De winstbelasting wordt geheven van ondernemingen. Het tarief
van deze winstbelasting bedraagt voor belastbare winsten van meer dan
100 000 Taiwanese dollars 25%. Natuurlijke personen worden in Taiwan in
de inkomstenbelasting betrokken tegen een progressief tarief dat oploopt
van 6% naar 40%.

Algemene begripsbepalingen (artikel 3 juncto onderdeel | van het
protocol)

Op verzoek van NTIO is in onderdeel | van het protocol vastgelegd dat
de bevoegde autoriteiten ten aanzien van hybride entiteiten met elkaar in
overleg zullen treden indien dubbele belasting c.q. vrijstelling zich
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voordoet. Een tot op zekere hoogte vergelijkbare bepaling is opgenomen
in enige onlangs door Nederland gesloten belastingverdragen.

Inwoner (artikel 4 juncto onderdeel Il van het protocol)

Op verzoek van TRON is in het eerste lid van artikel 4 van de overeen-
komst expliciet vastgelegd dat een persoon die ingevolge de wetgeving
van een van de gebieden aan de belasting aldaar op grond van zijn «place
of incorporation» is onderworpen voor de overeenkomst als inwoner van
dat gebied wordt beschouwd.

Ten aanzien van pensioenfondsen zijn partijen in onderdeel Il van het
protocol uitdrukkelijk overeengekomen dat pensioenfondsen voor de
toepassing van de overeenkomst als inwoner worden beschouwd en dus
als zodanig tot de voordelen van de onderhavige overeenkomst zijn
gerechtigd.

In Taiwan woonachtige natuurlijke personen worden momenteel nog
slechts voor uit Taiwan afkomstig inkomen in de Taiwanese inkomstenbe-
lasting betrokken. Vanwege deze beperkte heffingsgrondslag zouden
inwoners van Taiwan niet in aanmerking komen voor toepassing van de
overeenkomst. Daarom worden de in Taiwan woonachtige natuurlijke
personen dan ook voorlopig van de hoofdregel van artikel 4, tweede lid,
van de overeenkomst uitgezonderd.

Vaste inrichting (artikel 5)

In afwijking van het NTIO-uitgangspunt is in het derde lid, onderdeel a,
van artikel 5 van de overeenkomst bepaald dat de plaats van uitvoering
van een bouwwerk of van constructie-, installatie- of montage-
werkzaamheden een vaste inrichting vormt indien de duur daarvan 6
maanden overschrijdt. Tevens is op verzoek van TRON een onderdeel b
opgenomen waarin het verlenen van diensten gedurende meer dan 183
dagen in een twaalfmaandsperiode leidt tot de aanname van een vaste
inrichting. Beide onderdelen zijn door TRON aan het modelbelasting-
verdrag van de Verenigde Naties ontleend.

Inkomsten uit onroerende zaken (artikel 6)

In het tweede lid van artikel 6 van de overeenkomst is een bepaling
opgenomen welke het bezit van exploratie- en exploitatierechten
aanmerkt als het bezit van onroerende zaken. Door het opnemen van deze
fictie heeft NTIO zeker gesteld dat het gebied waar de natuurlijke
rijikdommen aanwezig zijn het heffingsrecht heeft over de inkomsten die
uit de hiervoor genoemde rechten worden getrokken en de winst die
wordt behaald met de vervreemding daarvan.

Winst uit onderneming (artikel 7 juncto onderdeel Ill van het protocol)
TRON heeft uiteindelijk kunnen instemmen met de door NTIO voorge-
stelde bepaling inzake bedrijfsklare projecten. Voor een toelichting op
deze in onderdeel lll van het protocol neergelegde bepaling wordt
verwezen naar paragraaf 4.3.1.4.2 van de notitie Uitgangspunten van het
beleid op het terrein van het internationaal fiscaal (verdragen)recht.

Tevens stemde TRON in met het voorstel van NTIO om vergoedingen
voor technische diensten onder de reikwijdte van het winst- en niet onder
het royalty-artikel te brengen. De in artikel 5, derde lid, onderdeel b, van
de overeenkomst neergelegde bepaling geeft aan deze overeenstemming
uitdrukking. Dit betekent dat het gebied waarin de technische diensten
worden verricht de vergoedingen voor deze werkzaamheden alleen in de
heffing kan betrekken indien de duur daarvan in dat gebied meer dan 183
dagen in een twaalfmaandsperiode bedraagt.
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Zee- en luchtvaart (artikel 8)

Op verzoek van TRON is ter verduidelijking in het vierde lid van artikel 8
van de overeenkomst expliciet vastgelegd dat het eerste lid slechts ziet op
de voordelen voortvloeiende uit de deelneming in het samenwerkings-
verband voor zover de lucht- of scheepvaartonderneming daarin
participeert.

Gelieerde ondernemingen (artikel 9 juncto onderdeel IV van het protocol)
TRON kon instemmen met het neerleggen van een bepaling in het
protocol ten aanzien van costsharing overeenkomsten tussen gelieerde
ondernemingen. Voor een toelichting op deze protocolbepaling wordt
verwezen naar paragraaf 4.3.1.4.3 van de notitie Uitgangspunten van het
beleid op het terrein van het internationaal fiscaal (verdragen)recht.

Dividenden (artikel 10)

Zowel Taiwan als Nederland heffen ieder een dividendbelasting van 25%.
Met TRON is NTIO overeengekomen dat de beide gebieden het heffings-
recht tot ten minste 10% zullen gaan beperken. Op verzoek van TRON is
de toepassing van deze beperking niet afhankelijk gemaakt van een
bepaald deelnemingspercentage.

Interest (artikel 11 juncto onderdeel VI van het protocol)

In tegenstelling tot Nederland heft Taiwan wel een bronbelasting op
interestbetalingen. Het Taiwanese bronheffingspercentage op interest
bedraagt 20%. Met TRON is NTIO overeengekomen dat de beide gebieden
het heffingsrecht tot ten minste 10% zullen gaan beperken. Partijen zijn
echter een aantal belangrijke uitzonderingen op het maximale heffings-
percentage van 10% overeengekomen. Indien namelijk sprake is van
interest betaald op overheidsleningen en interbancaire leningen heeft het
gebied waarin de genieter woonachtig is het exclusieve heffingsrecht.

Royalty’s (artikel 12)

Taiwan kent ook een bronbelasting op royaltybetalingen. Het
bronheffingspercentage bedraagt 20%. Met TRON is NTIO overeenge-
komen dat de beide gebieden het heffingsrecht voor royalty’s eveneens
tot ten minste 10% zullen gaan beperken. NTIO heeft TRON er echter van
kunnen overtuigen dat vergoedingen voor het recht van gebruik van
nijverheids- en handelsuitrusting en wetenschappelijke uitrusting niet als
royalty’s kunnen worden aangemerkt.

Vermogenswinsten (artikel 13)

Op verzoek van TRON is in het tweede lid van artikel 13 van de overeen-
komst een bepaling opgenomen over de verkoop door een inwoner van
een van de beide gebieden van aandelen in een lichaam gevestigd in het
andere gebied (niet zijnde een lichaam waarvan de aandelen aan een
effectenbeurs zijn genoteerd) en waarvan de waarde hoofdzakelijk berust
op onroerende zaken, die in het andere gebied zijn gelegen. Het heffings-
recht over het voordeel dat met de verkoop van die aandelen wordt
behaald, zal aan het gebied waar dat lichaam is gevestigd toekomen. Voor
de toepassing van deze bepaling worden onroerende zaken waar in een
onderneming wordt gedreven, niet als onroerende zaak aangemerkt.
Voorts is deze bepaling niet van toepassing indien sprake is van een
bedrijfsorganisatie, fusie, splitsing of soortgelijke transactie.

TRON kon met de wens van NTIO instemmmen om een voorziening te
treffen tegen het ontgaan van belasting over de meerwaarde van
aandelen in een lichaam door te emigreren. Met de in het zesde lid
neergelegde bepaling kunnen voormalige inwoners van een gebied tot en
met 10 jaar na hun emigratie naar het andere gebied worden belast in het

Staatsblad 2001 213 25



eerstbedoelde gebied waar het lichaam is gevestigd voor de door hen
behaalde winst met de vervreemding van aandelen in dat lichaam.

Zelfstandige arbeid (artikel 14)

Op verzoek van TRON is in het eerste lid van artikel 14 van de overeen-
komst — overeenkomstig het VN-modelbelastingverdrag — vastgelegd dat
een gebied ook de voordelen verkregen door een in het andere gebied
woonachtige zelfstandige in de heffing mag betrekken indien de natuur-
lijke persoon aldaar meer dan 183 dagen in een twaalfmaandsperiode
verblijft. Het eerstgenoemde gebied mag deze voordelen echter slechts in
de heffing betrekken voor zover zij zijn verkregen met aldaar verrichte
werkzaamheden.

Artiesten en sportbeoefenaars (artikel 17)

In artikel 17, derde lid, van de overeenkomst is op voorstel van TRON
vastgelegd dat in die gevallen waarin het bezoek van artiesten of
sportbeoefenaars aan een van beide gebieden in belangrijke mate wordt
bekostigd uit openbare fondsen van het andere gebied, de door die
artiesten of sportbeoefenaars ter zake van dat bezoek genoten inkomsten
uitsluitend ter heffing zullen blijven van het gebied waarin zij woonachtig
zijn.

Pensioenen, lijffrenten en sociale zekerheidsuitkeringen (artikel 18 juncto
onderdelen Vil en Vill van het protocol)

Met verwijzing naar het NTIO-uitgangspunt is NTIO met TRON een aantal
anti-ontgaansmaatregelen met betrekking tot pensioenen en lijfrenten
overeengekomen. TRON kon instemmen met een onbeperkte bronheffing
voor de afkoop van pensioenen en van nog niet ingegane lijfrente-
termijnen. Voor particuliere pensioen- en lijfrentetermijnen kwamen
partijen verder een bronheffing overeen in het geval dat het woongebied
deze niet tegen het normale inkomstenbelastingtarief belast. Heffing
wordt geacht niet tegen het normale inkomstenbelastingtarief plaats te
vinden indien minder dan 90% van de pensioen- of lijfrentetermijnen
tegen het algemene toepasselijke tarief voor inkomsten uit
niet-zelfstandige arbeid wordt belast of de pensioen- en lijfrentetermijnen
20 000 Euro of meer per kalenderjaar bedragen.

Tevens kwamen partijen in het derde lid van artikel 18 van de overeen-
komst een bronheffing voor sociale zekerheidsuitkeringen overeen.

In de in onderdeel VIIl van het protocol neergelegde bepaling zijn
partijen overeengekomen dat Nederland als woongebied afgekochte
pensioenen en lijfrenten en sociale zekerheidsuitkeringen vanwege het
progressievoorbehoud in zijn heffingsgrondslag mag betrekken.

Non-discriminatie (artikel 24 juncto onderdeel IX van het protocol)
Blijkens het vijfde lid van artikel 24 van de overeenkomst ziet de
non-discriminatiebepaling slechts op de in artikel 2 genoemde belas-
tingen. TRON was niet bereid de non-discriminatiebepaling van
toepassing te verklaren op alle door de beide gebieden geheven belas-
tingen.

TRON ging echter wel akkoord met het door NTIO gedane voorstel om
een bepaling op te nemen inzake de aftrekbaarheid van pensioendotaties.
Het in onderdeel IX van het protocol neergelegde voorstel beoogt zeker te
stellen dat een gebied dotaties aan de in het andere gebied gevestigde
pensioenfondsen fiscaal niet anders zal behandelen dan aan de eigen
fondsen indien een natuurlijk persoon zijn of haar deelname aan de in het
andere gebied gevestigd fiscaal erkend pensioenfonds wenst voort te
zetten.
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Uitwisseling van inlichtingen (artikel 26)
TRON en NTIO zijn overeengekomen om die informatie uit te wisselen die
nodig is voor de toepassing van deze overeenkomst.

Inwerkingtreding (artikel 27)

De overeenkomst treedt in werking nadat TRON en NTIO elkaar schriftelijk
hebben medegedeeld dat de in artikel 2 van de overeenkomst genoemde
gebieden ieder uitvoering aan deze overeenkomst zullen gaan geven.

Beéindiging (artikel 28)

Beide partijen kunnen de overeenkomst op of voor 30 juni van elk
kalenderjaar schriftelijk opzeggen. Opzegging is echter pas mogelijk vijf
jaar na de datum van inwerkingtreding. Aan de overeenkomst komt dan
op 1 januari van het volgende kalenderjaar een einde.

De Directeur van het Nederlands Trade & Investment Office,
S. K. Schuur
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